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THE STATUS OF OUR NEW POSSESSIONS. 
—A THIRD VIEW. 


i ge one excuse can be offered for adding another to the many 

articles that have already appeared upon this theme. It is 
that the subject is of such supreme importance that any suggestion 
from a new point of view may have a value out of proportion to its 
own intrinsic merit. The questions presented are as novel as the 
conditions under which they arise, and will have to be worked out 
from the existing law much as the courts developed the law of rail- 
roads from the earlier law of common carriers ; not by reversing 
established principles, but by seeking how far they are applicable 
to the new conditions. 

The general canon for the interpretation of legal authorities is 
well known. It requires the search for a principle which shall 
reconcile all the authorities, or, if this is out of the question, a prin- 
ciple which shall reconcile as large a part of them as possible, so 
that those only are rejected which cannot by any theory be brought 
into accord with the rest. Of two propositions of which one is 
consonant with all or nearly all the authorities, and of which the 
other agrees only with a part of them and contradicts another part, 
the former is always to be preferred. Legal authorities are no 
doubt of different weight ; the most important being actual decisions, 
that is judgments in cases where the point in question was so in- 
volved that the judgment could not have been rendered without 
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passing upon it. But although an actual decision is the most 
weighty, it is not the sole source of legal authority. Every opinion 
expressed by the court is entitled to consideration, even if it is 
merely a dictum. Moreover there is a difference to be observed 
among dicta. Those which are a part of the ratio decidendi, which 
are treated by the court itself as an essential link in the chain of 
reasoning by which the decision is reached, are certainly more 
important than those which are purely oditer, that is which are 
consciously superfluous for the purpose of deciding the case. In 
the interpretation of a Constitution some weight must also be attri- 
buted to the conditions under which it was framed; to previous 
Constitutions ; to the steps by which it attained its final form ; and 
finally to generally accepted legal opinion. The balance of author- 
ities in any case cannot be measured with mathematical accuracy ; 
yet their relative weight may be roughly estimated. 

Two opposing theories of the application of the Constitution to 
our new dependencies have been put forward, and both have been 
very ably advocated. One opinion, represented by Professors 
Langdell and Thayer, in the HarvarD Law Review for February 
and March of this year, and by Mr. Gardiner in the “ American 
Law Review ” for March-April, holds that the limitations imposed 
by the Constitution upon the federal government apply only to the 
States, and that the term United States, when used in a territorial 
sense, includes the States alone. The other opinion, represented 
by Mr. Randolph and Judge Baldwin, in the HArvARD Law 
Review for January and February, holds that these limitations 
apply wherever the jurisdiction of the government extends, and that 
all territory in the possession of the nation is a part of the United 
States. Both of these theories reject a certain number of decisions, 
_and it may not be impossible to formulate a third opinion which 
reconciles a larger proportion of the authorities than either of them. 

If the two prevalent theories are examined closely each of them 
presents serious objections. The narrower view of the Constitution, 
that which limits its provisions to the area of the States, be- 
sides contradicting many judicial opinions, which will be consid- 
ered in detail at a later stage of the argument, leads to conclusions 
sharply at variance with commonly received opinion. It allows 
Congress to confiscate property in the District of Columbia or ina 
Territory without compensation, or to take it arbitrarily from the 
owner and bestow it upon another person. It suffers the govern- 
ment to pass a bill of attainder against a resident of Washington 
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or of Arizona, and order him hung without trial. According to 


this view, moreover, a person born of alien parents in a Territory 
is not a citizen of the United States either by the Constitution or 
by statute,’ and residence there is not residence within the United 
States for the purpose of subsequent qualification for a seat in Con- 
gress. These results are certainly opposed to the ideas that have 
prevailed hitherto. 

Objections may be raised in like manner to the broader construc- 
tion which extends the provisions of the Constitution over our new 
dependencies. This construction assumes that the interpretation 
given by the courts to the Constitution in the case of the older 
Territories applies to all places subject to the jurisdiction of the 
United States, an assumption for which there is no judicial sanc- 
tion, and which actually contradicts a couple of decisions. It may 
be urged also that this construction is irrational, because it ex- 
tends the restrictions of the Constitution to conditions where they 
cannot be applied without rendering the government of our new 
dependencies well-nigh impossible, and surely no provision ought 
to be given an interpretation which leads to an irrational result, if 
the language will bear equally well a different construction. 

In seeking an interpretation of the Constitution it is proper to 
go backward and examine the Articles of Confederation. These 
created a league or union of States, and their form is that of articles 
of partnership. They commonly use the term “ United States” to 
denote the States collectively. Thus, they speak of ‘‘ the United 
States, or either of them ” ? “ any of the United States,” * “ each of 
the United States,” + “ from one State to another, throughout all the 
United States,” ®° and their regular method of referring to the organ 
of federal government is “ the United States in Congress assembled.” 
In fact, they use the term “ United States” in such a way that it 
often clearly denotes, and always may denote, the States collec- 
tively. At this time, it may be observed, the Union contained no 
territory not included within the limits of the several States. 
Hence Congress was given no power to legislate for any Territo- 
ries,® and in the clause regulating the decision of disputed bounda- 
ries it is expressly provided that “no State shall be deprived of 


1 Rev. Stats., Sects. 1992-93. 

2 Art. 4. 8 Art. 4. * Art. 9. 5 Art. 9. 

6 In the “ Federalist,” No. 38, Madison remarks that, in legislating for the western 
lands ceded to it by the States, Congress acted “ without the least color of Constitutional 
authority.” 
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territory for the benefit of the United States.”! In a territorial 
sense, therefore, the term United States covered of necessity the 
area of the States and that alone. For this reason the expressions 
“throughout the United States” and “ throughout all the United 
States” were strictly synonymous, and were so used.? 

The Constitution brought about a new relation between the states 
and the federal government, and the expressions suitable for articles 
of partnership gave way before those adapted to the charter of a 
corporation. It is, of course, impossible in most cases to determine 
with certainty whether the term United States is used to denote 
the States collectively, or the nation as a political entity. When 
the Constitution speaks of the Congress, the President, the officers, 
the Constitution, or the laws, of the United States, the term may 
be used in either sense; but certainly its constant use in a sense 
that is obviously collective is discarded. The only instances to be 
found are in the provision forbidding the President to receive “ any 
other Emolument from the United States, or any of them; ”* and 
in the eleventh Amendment which speaks of “ one of the United 
States.” In view of the cna absence of such expressions, which 
recur constantly in the Articles of Confederation, these instances 
may perhaps be attributed to inadvertence. In the preamble, the 
expression “ We, the People of the United States,” is manifestly 
used vaguely, for the Constitution was established not by a people 
at all, but by the States in their corporate capacity. On the other 
hand, the term is sometimes used in a way that can denote only a 
national political entity, as where the Constitution speaks of “ a citi- 
zen of the United States.” ® A man may bea citizen of a State or of 
the nation, but he cannot be a citizen of several states collectively. 

The position of the Confederation had changed in another way. 
Several of the States had ceded their claims over the Western lands 
to the federal government, which had thus become the possessor 
of territory, and provision for its management was made in the 
Constitution. Moreover the cession of other districts, for a federal 
capital, for forts, arsenals, and dockyards, was contemplated, and 
Congress was given power to rule them also. Now in view of these 
new conditions what territorial conception did the framers of the 


1 Art. 9. 2 Art. 9,°Cl. 5. 

8 Art. I1., Sect. 1, Cl. 7. 

4 Prof. Langdell agrees to this in the case of Art. II., Sect. 1, Cl. 7, HARVARD LAW 
REVIEW, Feb. 1899, p. 375 and note Io. 

5 Art. I., Sect. 2, Cl. 2, Sect. 3, Cl. 3. Art. II., Sect. 1, Cl. 5. 
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Constitution attach to the term United States? Did they mean it 
to cover only the members of the Union that had a share of politi- 
cal power, that is, the original thirteen States, diminished as they 
had been by the cession of their Western lands ; or did they mean 
it to include the whole territory then belonging to the nation, terri- 
tory all of which had formerly been a part of the United States by 
being a part of the States? 

In view of the existence of territory belonging to the nation, but 
not forming part of any State, it might be supposed that the care- 
ful draftsmen of the Constitution would have avoided, as at least 
ambiguous, the use of the term United States in provisions that 
were not intended to apply outside of the States ; and it would not 
have been difficult so todo. Thus in the first clause of Art. I., 
Sect. 2, for example, the Constitution speaks of “ the People of the 
several States,” and in the next clause a representative is required 
to be a “Citizen of the United States.” Why this change of ex- 
pression if a different meaning is not intended? The framers of 
the Constitution recognized citizens of a State and spoke of them 
as such when they wanted to,! while in other places they spoke of 
citizens of the United States; just as they spoke of judicial officers 
of the several States in contradistinction to those of the United 
States.2 Again, it is provided that “ direct Taxes shall be appor- 
tioned among the several States which may be included within this 
Union, according to their respective, Numbers ; ”3 but that “all 
Duties, Imposts, and Excises shall be uniform throughout the 
United States.” * If the intention had been merely that these last 
taxes should be uniform throughout the States, while direct taxes 
were apportioned among them according to population, the framers 
of the Constitution would no doubt have said so. The same remark 
applies to the provisions requiring laws of naturalization and bank- 
ruptcy to be uniform throughout the United States,® and to the 
clause prescribing that the President shall have ‘“ been fourteen 
Years a Resident within the United States.”® It may be ob-. 


1 Art. IV., Sect. 2, Cl. 1. 2 Art. VIL, Cl. 3. 

3 Art. L., Sect. 2, Cl. 3. It may be noted that the expression is not the States of 
which this Union may consist or be composed, but the States which may be included 
within this Union. 

* Art. L, Sect. 8, Cl. 1. 5 Art. I., Sect. 8, Cl. 4. 

6 Art. II., Sect. 1,Cl. 5. In the provision that Presidential Electors shall be chosen 
on the same day “throughout the United States” (Art. II., Sect. 1, Cl. 4), the use of 
the term United States in the sense of the whole national territory, although the elec- 
tion takes place only in those parts which enjoy political rights, certainly creates no 
ambiguity and does not seem inappropriate. 
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served in this connection that if no one can be a citizen of the 
United States unless he is a citizen of one of the States, then 
foreigners can become citizens only by being naturalized in a State, 
and Congress either had no power to extend the naturalization laws 
over the Territories, or persons naturalized there acquire none of 
the rights of citizens. 

A similar question is presented by the limitations that guarantee 
personal rights. Were these imposed merely for the benefit of 
the States, or were they intended to protect all parts of the 
nation? They are certainly not expressly confined to the States, 
and some of them were clearly meant to have a broader application. 
Art. I1L., Sect. 2, Cl. 3, provides, for instance, that “‘ The trial of all 
Crimes, except in Cases of Impeachment, shall be by Jury; and 
such Trial shall be held in the State where the said Crimes shall 
have been committed; but when not committed within any State, 
the Trial shall be at such Place or Places as the Congress may by 
Law have directed.” This by its very terms applies to crimes 
committed outside of any State, and the provision was so framed 
with that very object! Another clause, speaking of members of 
Congress, provides that “ for any Speech or Debate in either House, 
they shall not be questioned in any other Place.”* Surely this 
cannot mean only any place within a State, for it would lose its 
whole value if a member could be sued or prosecuted in the District 
of Columbia on a charge of Libellous statements in Congress. A 
third example is furnished by the fifteenth amendment. ‘ The 
right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, 
color, or previous condition of servitude.” This must apply beyond 
the States, because it is only outside of the States that Congress 
can have power to deny or abridge the right to vote. 

A consideration of the political status of the Territories at the 
adoption of the Constitution leads to similar conclusions. At the 
very time when the Constitutional Convention was sitting Con- 
gress adopted the Ordinance of 1787 for the Government of the 
North West Territory. This concluded with a series of articles 
which it declared “ shall be considered as articles of compact, be- 
tween the original States and the people and States in the said 
territory, and forever remain unalterable, unless by common con- 
sent.” The fourth article, — taken, by the way, from Jefferson’s 


2 Art. L, Sect. 6. 


1 Madison Papers, p. 1441. 
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earlier Ordinance of 1784,— provided that “Th sid territory, 
and the States which may be formed therein, shall forever remain a 
part of this confederacy of the United States of America, subject 
to the Articles of Confederation, and to such alterations therein as 
shall be constitutionally made.” So that the North West Territory, 
at least, had been made by compact a part of the United States; 
and that this was the understanding of the framers of the Consti- 
tution is evident from the proceedings of the Convention, for on 
June 5, 1787, it adopted a Resolution “ that provision ought to be 
made for the admission of States, lawfully arising within the limits 
of the United States, whether from a voluntary junction of govern- 
ment and territory, or otherwise.” ! This clearly refers not only to 
Vermont, but also to proposed States to be formed in the western 
territory, which is thus described as within the limits of the United 
States.” 

The Ordinance of 1787 throws light in several ways on the appli- 
cation to the Territories of the provisions of the Constitution. The 
second of the articles already referred to provided that “ the inhabi- 
tants of the said territory shall always be entitled to the benefits of 
the writ of habeas corpus, and of the trial by jury; ” that they shall 
be free from immoderate fines, and cruel or unusual punishments ; 
that they shall not be deprived of liberty or property, but by the 
judgment of their peers, of the law of the land ; and that their prop- 
erty shall not be taken for public purposes without full compensa- 
tion. Now these are among the very rights guaranteed in the body 
of the Constitution and in the amendments of 1789, and as the 
Ordinance declared that its articles should be considered “articles 
of compact, between the original States and the people and the 
States of the said territory, and forever remain unalterable, unless 
by common consent,” it is hardly credible that the framers of the 
Constitution and the amendments should immediately have broken 
faith, by guaranteeing those rights to the original States alone, and 
refusing to extend the guarantee to the Territories. The fourth 
article of compact further provided that the inhabitants of the Terri- 
tory should be subject to pay “a proportionate part of the expenses 
of government to be apportioned on them by Congress, according 
to the same common rule and measure by which apportionments 
thereof shall be made on the other States.” This became, of course, 


1 Madison Papers p. 794. 
2 “The Federalist,” No. 14, speaks of the “ limits, as fixed by the treaty of peace ” as 
“the actual dimensions of the Union.” 
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obsolete when the Constitution did away with apportionments upon 
the States, but it has a bearing upon the extension to be given to 
the provision that “all Duties and Excises shall be uniform through- 
out the United States.” If this involved no restriction on the power 
of Congress to tax the North West Territory there would surely 
have been another breach of faith. It would seem, therefore, that 
both the text of the Constitution and contemporary political history 
lead to the conclusion that the limitations of that instrument were 
meant to extend beyond the boundaries of the States. 

In considering the judicial authority upon the question a distinc- 
tion may be drawn between the territory belonging to the United 
States at the time of the adoption of the Constitution and that 
which has been acquired subsequently. The status of the former 
has been brought before the courts only in the case of the District 
of Columbia. The first allusion to it is in Loughborough v. Blake,! 
which involved the right of Congress to impose a direct tax upon 
the District, and where Chief Justice Marshall, in the course of the 
decision, gave his famous dictum on the meaning of the provision 
that duties, imports, and excises shall be uniform throughout the 
United Sates. 


‘Does this term designate the whole, or any particular portion of the 
American empire? Certainly this question can admit of but one answer. 
It is the name given to our great republic, which is composed of States and 
territories. The district of Columbia, or the territory west of the Missouri, 
is not less within the United States, than Maryland or Pennsylvania ; and 
it is not less necessary, on the principles of our constitution, that uniformity 
in the imposition of imposts, duties, and excises, should be observed in the 
one, than in the other.” . 


Many years later the question was presented whether the provi- 
sion for trial by jury applied to the District of Columbia, and the 
Supreme Court decided that it did,? saying, in the course of the 
opinion : — 

“There is nothing in the history of the Constitution or of the original 
amendments to justify the assertion that the people of this District may 
be lawfully deprived of the benefit of any of the constitutional guarantees 
of life, liberty, and property — especially of the privilege of trial by jury 
in criminal cases.” 


Within the current year the court has reaffirmed this principle, 
and said :— 


1 5 Wheat. 317- ’ 2 Callan v. Wilson, 127 U. S. 540, 550. 
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“Tt is beyond doubt at the present day that the provisions of the Con- 
stitution of the United States securing the right of trial by jury, whether 
in civil or in criminal cases, are applicable to the District of Columbia.” ? 


Finally, in the case of Bauman v. Ross,” the court assumed that 
the Fifth Amendment applied, so that Congress could not take land 
for public purposes without just compensation. 

The status of the territory acquired since the adoption of the 
Constitution has given birth to more abundant litigation; but in 
regard to this, three distinct questions arise: First, has the United 
States the right to acquire possessions? second, do they have the 
same standing as those which belonged to the nation at the time 
of the adoption of the Constitution ? and, third, what in either case 
is their constitutional position ? | 

The Constitution makes no provision for the acquisition of ter- 
ritory; and although Gouverneur Morris, in the letters quoted by 
_ Campbell, J., in the Dred-Scott case,® says that he contemplated 
such action, he certainly gave no intimation of it in the Constitu- 
tion. The purchase of Louisiana was, however, a political neces- 
sity; and while at first Jefferson was doubtful of his own authority, 
and desired the sanction of a constitutional amendment, his pre- 
cedent has been followed so often, and has been so thoroughly 
confirmed by judicial decisions and by the practice of every de- 
partment of the government, that its legality is no longer a subject 
of dispute.* 

The status of the territory after it has been acquired is quite a 
different matter. In the debates in Congress on the subject of the 
the Louisiana purchase,® the Federalists took the ground that ter- 
ritory could be constitutionally acquired, but that it could not be 
made a part of the Union without the universal consent of the 
States. Of the Republicans, on the other hand, some prudently 
avoided this issue, while others boldly asserted that Louisiana 
became by the treaty a part of the United States on a parity with 


1 Capital Traction Co. v. Hof, 19 Sup. Ct. Rep. 580. 

2 167 U.S. 548. 

8 Scott v. Sandford, 19 How. 393, 507. 

4 In Jones v. United States, 137 U.S. 202, 212, Mr. Justice Gray said: “ Who is 
the sovereign, de jure or de facto, of a territory is not a judicial, but a political ques- 
tion, the determination of which by the legislative and executive departments of any 
government conclusively binds the judges, as well as other officers, citizens and sub- 
jects of that government. This principle has always been applied by this court, and 
has been affirmed under a great variety of circumstances.” 

5 See Adams, Hist. of U. S., Vol. II. Chap. V. 
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the older territories. When the question of providing a govern- 
ment for the new possessions came up, the attitude of the parties 
was to a great extent reversed. Although in direct violation of 
their instructions,! the American commissioners had inserted in 
the treaty this article: — 


“Art. III. The inhabitants of the ceded territory shall be incorporated 
in the Union of the United States, and admitted as soon as possible, 
according to the principles of the Federal constitution, to the enjoyment 
of all the rights, advantages and immunities of citizens of the United 
States ; and in the meantime they shall be maintained and protected in 
the free enjoyment of their liberty, property and the religion which they 
profess.” 


In spite of this, the first Act for the government of Louisiana 
conferred on the President arbitrary powers, without regard to any 
restrictions in the Constitution ; and, in fact, continued in his hands 
the despotic system that had prevailed under the Spanish domin- 
ion. The Federalists objected that the powers given to the Presi- 
dent were unconstitutional, and were met with the reply that the. 
limitations of power found in the Constitution are applicable to 
States and not to Territories,’ a doctrine which was certainly agted 
upon for a couple of years, when, after vigorous complaints by the 
inhabitants, a system of government was obtained based on that of 
the older Territories. 

The question whether the Territorie’ acquired by a treaty of this 
kind stand on the same footing as those which belonged to the 
United States at the time of the adoption of the Constitution has 
been passed upon by the courts on two or three occasions. It was 
first presented in the case of Florida, in Amer. Ins. Co. v. Canter.® 
In the Circuit Court, Johnson, J., was of opinion that there was a 
distinction between the two classes of territory, and that the States, 
together with the original territory, were the sole objects of the Con- 
stitution. In arguing the case before the Supreme Court, Webster 


1 Adams, Hist. of U. S., Vol. II. p. 45. 

2 Id., pp. 119-120. 

3 1 Pet. 511. 

4 Speaking of territory acquired after the adoption of the Constitution, he said 
(p. 517, note): “ We have the most explicit proof, that the understanding of our public 
functionaries is, that the government and laws of the United States do not extend 
to such territory by the mere Act of cession. .. . At the time the Constitution was 
formed, the limits of the territory over which it was to operate were generally defined 
and recognized. These limits consisted, in part, of organized states, and in part of 
territories, the absolute property and dependencies of the United States. These 
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took, in a more incisive way, the old position of the Federalists 
at the time of the Louisiana purchase. ‘‘ What is Florida?” he 
asked. “It is no part of the United States. How can it be?... 
Florida was to be governed by Congress as she thought proper. 
What has Congress done? She might have done anything. She 
might have refused the trial by jury, and refused a legislature.” ! 
It was, no doubt, on account of these statements that Chief Justice 
Marshall took occasion to refer to the matter in his opinion. After 
saying that the government of the Union possessed the power of 
acquiring territory by conquest or by treaty, he referred to the 
sixth article of the treaty of cession, which was copied in substance 
from the article in the treaty ceding Louisiana, and said, “ This 
treaty is the law of the land, and admits the inhabitants of Florida 
to the enjoyment of the privileges, rights, and immunities, of the 
citizens of the United States. It is unnecessary to inquire, whether 
this is not their condition, independent of stipulation.” ? 

The same question arose after the cession of Mexican territory 
by the treaty of Guadaloupe Hidalgo. In a case involving the 
collection of customs duties the Supreme Court held that “ by the 
ratifications of the treaty, California became a part of the United 
States,” and as such subject to the provision in the Constitution 
that duties, imports, and excises shall be uniform throughout the 
United States,? This principle that the status of the new Terri- 
tories was precisely the same as that of the original ones seems 
thereafter to have been universally and.tacitly assumed, except in 
the Dred-Scott case. In that instance Chief Justice Taney drew a 
distinction between the two, but for the purpose, curiously enough, 
not of confining the restrictions on the power of Congress to the 
original territory, but of making them more stringent in their 
application to the new possessions than to the old. He was 
confronted by the prohibition of slavery in the Ordinance for the 


states, this territory, and future states to be admitted into the Union, are the sole 
objects of the Constitution; there is no express provision whatever made in the 
Constitution for the acquisition or government of territories beyond those limits. 

“The right, therefore, of acquiring territory is altogether incidental to the treaty- 
making power, and perhaps to the power of admitting new states into the Union; and 
the government of such acquisitions is, of course, left to the legislative power of the 
Union, so far as that power is uncontrouled by treaty.” 

1 1 Pet. 538. Webster maintained in the Senate twenty years later that the Con- 
stitution had no operation in the Territories. 

2 Id., p. 542. 

8 Cross v. Harrison, 16 How. 164, 197-198. 

* Scott v. Sandford, 19 How. 393, 432-442. 
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North West Territory, and he wanted to deny to Congress the right 
to extend that measure beyond the Mississippi. Judge Curtis in 
his dissenting opinion rejects this doctrine,! and it has received no 
support in later decisions of the court. 

Assuming, therefore, that the Territories ceded to us by France, 
Spain, and Mexico stand on the same footing as those originally 
possessed, it remains to inquire what that position has been held 
to be; how far, in other words, the limitations in the Constitution 
have been held to apply to them. 

The provision that duties, imposts, and excises shall be uniform 
throughout the United States has been held, in accordance with 
the dictum of Chief Justice Marshall,? to apply to the possessions 
ceded by Mexico; and although the decision in the case of Cross 
v. Harrison ® can, no doubt, be supported on the ground that, until 
Congress organized the government, the President had authority 
to collect duties under his general powers, still the doctrine that 
the provision in question applies to the Territories was by no 
means a mere obiter dictum. It was the ratio decidendi of the 


case. 

The provisions securing trial by jury for crime* have been held, 
as we have seen, to apply to the District of Columbia,® and in a 
couple of other cases they have been held to operate in Utah also.® 


In neither of these two last cases, it is true, was the principle abso- 
lutely necessary to the decision; but in the most recent one at 
least, where the judgment was in favor of the prisoner, the court 
based its opinion upon that ground; so that, while the decision 
may be sustained in other ways, this principle was a part of the 
vatio decidendi. The doctrine is, moreover, reinforced by dicta in 
other cases.’ 

The Seventh Amendment, preserving the right of trial by jury 
in civil cases has likewise been held to be binding in the Terri- 
tories. In Webster v. Reid,’ where this question was first raised, 


1 Scott v. Sandford, 19 How. 611-614. 

2 Loughborough v. Blake, 5 Wheat. 317. 

3 16 How. 164. 

* Art. IIL, Sect. 2, Cl. 3, and Amend. VI. 

5 Callan v. Wilson, 127 U. S. 540. 

6 Reynolds v. United States, 98 U. S. 145, 154; Thompson v. Utah, 170 U. S. 343, 
347- 

7 That Art. III, Sect. 2, Cl. 3, applies, see United States v. Dawson, 15 How. 467, 
487; Cook v. United States, 138 U. S. 157, 181. 

8 11 How. 437. 
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the court based its decision very briefly upon this among other 
grounds.’ Many years afterwards, in Amer. Publishing Co. 
Fisher,? the question was treated as an open one; but later still, 
in another case reported at the end of the same volume, the court 
again declared distinctly that the amendment was binding in Utah,® 
and although the question was not strictly essential to the decision 
of the case, the court could hardly avoid an opinion upon it, because 
the sole foundation of its jurisdiction was a contrary opinion given 
in the Territorial court. Finally, in a very recent opinion upon 

*the subject, the Supreme Court said: — 


“ That the provisions of the Constitution of the United States relating 
to the right of trial by jury in suits at common law apply to the Terri- 
tories of the United States is no longer an open question.” 4 


The protection to property outside of the States has given rise 
to much less discussion. In Bauman v. Ross,® referred to once 
before, the court assumed that private property could not be taken 
for public use in the District of Columbia without just compensa- 
tion, and decided that the method of fixing the compensation in the 
case at bar was just. On the other hand, in the earlier case of 
Mormon Church v. United States,® which will be discussed more 
fully later, the court said that Congress would be restrained, but 


rather by the spirit of the Constitution than by any express 
provisions. 

Besides the cases already cited, there are others in which dicta 
are found to the effect that the restrictions of the Constitution are 
not confined to the States;7 and in the decisions relating to citi- 
zenship, under the Fourteenth Amendment, it is commonly assumed 


1 This case has since been cited by the Supreme Court as an authority to that effect 
in Callan v. Wilson, 127 U. S. 540, 550; Thompson v. Utah, 170 U. S. 343, 346; Cap- 
ital Traction Co. v. Hof, 19 Sup. Ct. Rep. 580. 

2 166 U.S. 464. 

3 Springville v. Thomas, 166 U.S.707. Fuller, C. J.: “In our opinion the Seventh 
Amendment secured unanimity in finding a verdict as an essential feature of trial by 
jury in common cases, and the Act of Congress could not impart the power to change 
the constitutional rule.” 

4 Thompson v. Utah, 170 U.S. 343, 346. See also the language already quoted from 
Capital Traction Co. v. Hof, 19 Sup. Ct. Rep. 580. 

5 167 U.S. 548. 

6 136U.S.1. 

7 Murphy v. Ramsay, 114 U.S. 15, 44; Wong Wing v. United States, 163 U. S. 
228, 238. That the limitations of the Constitution apply to the Territories is assumed 
in Scott v. Sandford, 19 How. 393, both in the opinion of Chief Justice Taney 
(pp. 449-450) and in the dissenting opinion of Mr. Justice Curtis (p. 614). 
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that a person born in the Territories is a citizen of the United 
States. This is clearly true of United States v. Wong Kim Ark,} 
where the court bases citizenship upon birth within the allegiance ; 
and it is no less true of Elk v. Williams,? where the citizenship of 
an Indian was in question, for it nowhere appears whether he was 
born in a State or a Territory, and hence we may presume that the 
court considered it immaterial. 

Against this array of authorities there is little to oppose. The 
question whether the limitations of the Constitution apply to the 
Territories was treated as an open one in Benner v. Porter,® and 
Amer. Pub. Co. v. Fisher. But of course these cases are not 
authorities against a theory which they do not controvert, and 
upon which the court has since pronounced a favorable opinion. 
The case of Mormon Church v. United States® is more important, 
for there Mr. Justice Bradley said : — 


“ Doubtless Congress, in legislating for the Territories would be sub- 
ject to those fundamental limitations in favor of personal rights which 
are formulated in the Constitution and its amendments ; but these limi- 
tations would exist rather by inference and the general spirit of the 
Constitution from which Congress derives all its powers, than by any 
express and direct application of its provisions.” 


This dictum is certainly an authority of a certain weight against 
the current of opinion; but its force is much weakened by the dis- 
sent of three of the judges,® and is pretty well destroyed by the 
case of Thompson v. Utah, where it is, in fact, cited by the court 
as supporting the principle that the limitations of the Constitution 
are operative in the Territories.’. 

The recent case of Endleman v. United States,’ in the Circuit 
Court of Appeals, which sustains the constitutionality of an Act 
of Congress forbidding the importation, manufacture, and sale of 
liquor in Alaska, is often cited as an authority against the applica- 
tion of the limitations to the Territories. But the opinion hardly 
warrants that interpretation. It is clearly settled that a State, 


1 169 U. S. 649. 
2 112 U. S. 94. 3 g How. 235, 242. 
166 464. 5 136 U.S. 1, 44. 


6 In the dissenting opinion, Chief Justice Fuller says: “In my opinion Congress is 
restrained, not merely by the limitations expressed in the Constitution, but also by the 
absence of any grant of power, express or implied, in that instrument.” 

7 170 U. S. 343, 349. 

8 57 U.S. App. 1; 86 Fed. Rep. 456. 
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under its police power, can forbid the manufacture of liquor and 
the sale at retail, in spite of provisions for the protection of prop- 
erty similar to those in the Constitution of the United States; and 
a State could forbid its importation also were it not for the control 
over commerce by the United States. Now the federal government 
possesses in the Territory both the national and the local authority, 
and hence, although the limitations of the Constitution may apply, 
it can forbid the importation, manufacture, and sale of liquor alto- 
gether. This is all that it was necessary for the court to decide, 
and the language of the judge does not seem to justify the belief 
that he intended to decide anything more.’ 

There is one well established doctrine which is commonly sup- 
posed to militate against the extension to the Territories of the 
restrictions in the Constitution. It is that the territorial courts 
are not courts of the United States within the meaning of the 
article on the judicial power. This doctrine is put upon the ground 
that “the jurisdiction with which they are invested, is not a part of 
that judicial power which is defined in the third article of the Con- 
stitution, but is conferred by Congress, in the execution of those 
general powers which that body possesses over the territories of 
the United States.”? The doctrine has no connection with the 


1 After rehearsing the reasons advanced for holding the Act invalid, the court 
said: “ The answer to these and other like objections urged in the brief of counsel for 
defendant is found in the now well established doctrine that the Territories of the 
United States are entirely subject to the legislative authority of Congress. They are 
not organized under the Constitution, nor subject to its complex distribution of the 
powers of government as the organic law, but are the creation exclusively of the legis- 
lative department and subject to its supervision and control. Benner v. Porter, 9 How. 
235, 242. The United States, having rightfully acquired the territory, and being the 
only government which can impose laws upon them, has the entire dominion and 
sovereignty, national and municipal, Federal and State. Insurance Co. v. Canter, 
I Pet. 511, 542; Cross v. Harrison, 16 How. 164, 193; National Bank v. Yankton Co., 
tor U. S. 129, 133; Murphy v. Ramsey, 144 U. S.15, 44; Mormon Church vz. U. S., 
136 U.S. 1, 42, 43; McAllister v. U.S., 141 U. S. 174, 181; Shively v. Bowlby, 152 
U.S.1, 48. Under this full and comprehensive authority, Congress has unquestionably 
the power to exclude intoxicating liquors from any or all of its Territories, or limit 
their sale under such regulations as it may prescribe. It may legislate in accordance 
with the special needs of each locality, and vary its regulations to meet the conditions 
and circumstances of the people. Whether the subject elsewhere would be a matter 
of local police regulation, or within State control under some other power, it is imma- 
terial to consider. In a ‘Territory all the functions of government are within the legis- 
lative jurisdiction of Congress, and may be exercised through a local government, or 
directly by such legislation as we have now under consideration.” 

2 Amer. Ins. Co. v. Canter, 1 Pet. 511, 546; McAllister v. United States, 141 U. S. 
174, and cases cited. 
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protection accorded to individual rights by the Constitution. It 
merely leaves to Congress the same freedom in the organization 
of the judiciary, as in that of the executive and legislature, of a 
territory. That it is not inconsistent with the protection of the 
people of the Territories by the bill of rights, and by other consti- 
tutional limitations upon the power of Congress, is shown by the 
fact that Chief Justice Marshall, in the very case in which it was 
first asserted, declared that the inhabitants of Florida enjoyed the 
privileges, rights, and immunities of citizens of the United States ; 
and held in Loughborough v. Blake! that the provision requiring 
duties, imposts, and excises to be uniform throughout the United 
States, applied to the Territories as well as to the States. 

It would seem, therefore, that the overwhelming weight of judi- 
cial authority sustains the proposition that, except for the provision 
regulating the organization of the courts, the limitations in the 
Constitution extend to the continental territory ceded to the 
United States by France, Spain, and Mexico. We have still to 
consider whether this is due to the form in which those cessions 
were made, or whether all possessions of the United States, how- 
ever acquired, are of necessity in the same position. The treaty 
for the cession of Louisiana provided in Article III.: — 


“ The inhabitants of the ceded territory shall be incorporated in the 
Union of the United States, and admitted as soon as possible, according 
to the principles of the Federal constitution, to the enjoyment of all the 
rights, advantages and immunities of citizens of the United States.” 


And the treaty with Spain for the cession of Florida, which Chief 
Justice Marshall said admitted its inhabitants to the enjoyments of 
the privileges, rights, and immunities of citizens, contained a similar 
clause.2 It may be suggested that these provisions were not meant — 
to confer any immediate rights upon the inhabitants of the country 
ceded, but were intended merely to provide for the admission of 
States to be formed out of that country in the future. To this it 
can be answered that, although such an interpretation of the clause 
is certainly possible, the other construction, which was put upon it 
by Marshall, has not been questioned; and it is not necessary for 


1 OP. cit. 

2 Art. VI. The inhabitants of the territories which His Catholic Majesty cedes 
to the United States, by this treaty, shall be incorporated in the Union of the United 
States, as soon as may be consistent with the principles of the Federal Constitution, 
and admitted to the enjoyment of all the privileges, rights, and immunities of the 
citizens of the United States. 
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the purpose of this argument to show that these treaties neces- 
sarily conferred the rights of citizenship, but merely that they were 
susceptible of that construction, and have in fact received it. 

The treaty of Guadaloupe Hidalgo, whereby, according to Cross 
v. Harrison,! California was made a part of the United States, 
was even more full in its terms. It provided that persons in the 
ceded districts might remain Mexicans, or acquire the title and 
rights of citizens of the United States if they preferred to do so ; ” 
and that in the latter case they should “ be incorporated into the 
Union of the United States, and be admitted at the proper time 
(to be judged of by the Congress of the United States) to the en- 
joyment of all the rights of citizens of the United States, accord- 
ing to the principles of the Constitution.” Moreover it referred 
to “the limits of the United States, as about to be established by 
the following article;”* and spoke “of the territories, which, 
by the present treaty, are to be comprehended for the future within 
the limits of the United States.”> The same form was followed 
six years later in the treaty for the Gadsen Purchase, where “ the 
Mexican Republic agrees to designate the following as her true 
limits with the United States for the future ;”® and where the 
provisions of the Treaty of Guadaloupe Hidalgo, giving the inhabi- 
tants the rights of citizens of the United States, are expressly 
referred to and adopted.’ Finally the treaty with Russia for the 
cession of Alaska provided that the inhabitants who preferred to 
remain in the ceded territory, “ with the exception of the uncivilized 
native tribes, shall be admitted to the enjoyment of all the rights, 
advantages, and immunities of citizens of the United States.” § 

All the treaties for the acquisition of territory on the continent 
of North America have therefore provided that the people should be 
incorporated into the Union, or admitted to the rights of citizens, 
and some of them have professed in terms to extend the limits of the 
United States. The joint resolutions for the annexation of Hawaii 
may, perhaps, have the same effect, for they declare that the islands 
“be and they are hereby annexed as a part of the territory of the 
United States.” But the recent treaty with Spain makes no such 
provision. It merely cedes Porto Rico and the Philippines to this 
country without any stipulation in regard to the relation in which 


1 16 How. 164. 2 Art. VIII. 

8 Art. IX. 4 Art. IV. 

5 Art. XI. 6 Treaty of June 30, 1854, Art. I. 

7 Art. V. 8 Treaty of June 20, 1867, Art. III. 
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the islands or their inhabitants shall stand towards the United States. 
In fact, the ninth article — after providing that Spanish subjects, 
natives of the Peninsula and residing in the ceded territory, may 
preserve their allegiance to the Crown of Spain or renounce it— 
substitutes for the clause in earlier treaties that in the latter case 
they shall acquire, or be admitted to, the rights of citizens of the 
United States, the provision that they shall be held “to have 
adopted the nationality of the territory in which they may re- 
side ;” and adds, “The civil rights and political status of the 
native inhabitants of the territories hereby ceded to the United 
States shall be determined by the Congress.” Hence it is clear 
that if the government can acquire possessions without making 
them a part of the United States, it has done so in this case. 

Upon the question whether such a course is legally admissible or 
not, no light can of course be obtained from the language of the 
original Constitution, because it did not contemplate any enlarge- 
ment of territory at all, and naturally does not prescribe or suggest 
on what terms an acquisition should be made. The wording of the 
Thirteenth Amendment and the history of its enactment are, how- 
ever, significant. As introduced into the Senate the first article 
of this amendment read simply : — 


*¢ Slavery or involuntary servitude, except as a punishment for crime, 
shall not exist in the United States ” ; 


but the Committee on the Judiciary reported it in its present 
form : — 


“ Sect. 1. Neither slavery nor involuntary servitude, except as a pun- 
ishment for crime whereof the party shall have been duly convicted, shall 
exist within the United States, or any place subject to their jurisdiction.” 


In view of the universal popular use of the term United States, to 
include both States and Territories, and of the judicial sanction 
which that usage had received, it does not seem probable that the 
last seven words were added to cover the Territories. What, then, 


was their object? In the debate upon the Amendment in the House 


of Representatives I can find nothing about its wording, and in the 
Senate nothing that explains its meaning. Mr. Sumner! objected 
to the form used, and preferred a far less forcible expression drawn 
from one of the French Revolutionary constitutions. It ended with 
the expression “‘ everywhere within the United States and the juris- 


1 Cong. Globe, April 8, 1864, p. 1482. 
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diction thereof.” ‘The words in the latter part,” he said, “ su- 
persede all questions as to the applicability of the declaration to 
States.” What he meant by this I cannot conceive, for no one has 
ever doubted that the term United States included at the least all 
the States. In replying to him, Mr. Trumbull, the Chairman of 
the Committee, said he did not know that he should have adopted 
the precise words used, but that after some difference of opinion 
the majority of the Committee thought them the best words.’ He 
did not, however, explain what the difference of opinion had been, or 
why the amendment was given its present form. Perhaps some 
member of the Committee is now living who could tell why the last 
seven words were added. But in the absence of such evidence, a 
reason may be suggested. On their face, these words contemplate 
the existence of places not within the United States, but subject to 
their jurisdiction. Now the Act of August 18, 1856, had provided 
that guano islands discovered by citizens of this country “ may, 
at the discretion of the President, be considered as appertaining 
to the United States.” How many of these islands were in our 
possession in 1864 Ido not know, but a circular of the Secretary 
of the Treasury issued five years later, on February 12, 1869, enu- 
merates sixty-nine such islands or groups of islands, and as they 
were all between the equator and fifteen degrees of north latitude, 
and would therefore offer a natural temptation to the use of slave 
labor, the Committee may very well have had them in mind. 

So much for the light shed by the Constitution itself upon the 
question whether possessions can be acquired without making 
them a part of the United States. The judicial authority upon 
the subject is somewhat meagre. The earliest opinion touching 
the subject has already been quoted. It is that of Mr. Justice 
Johnson in the Circuit Court, in Amer. Ins. Co. v. Canter,? where 
he said that present and future States, together with the Territory 
possessed at the adoption of the Constitution, were the sole objects 
of that instrument, and formed the limits over which it was to oper- 
ate. The government of any other acquisition was, he thought, “ left 
to the legislative power of the Union, so far as that power is un- 
controuled by treaty.” That territory might be so ceded by treaty 
as to become a part of the United States he did not deny; but he 
asserted that if this were not done it would not come within theop- — 
eration of the Constitution. In the Supreme Court, Chief Justice 


1 Cong. Globe, April 8, 1864, p. 1488. 2 Pet. 511, 517, note. 
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Marshall, while sustaining the decision of the Circuit Court, seems 
to have disagreed with it about the effect of the treaty of cession, 
for he thought its terms were such as to admit the inhabitants of 
Florida to the enjoyment of the rights of citizens of the United 
States. Upon Mr. Justice Johnson’s statement that apart from 
treaty such a result would not follow he expressed no opinion, 
merely saying, “It is unnecessary to inquire, whether this is not 
their condition, independent of stipulation.” 

An analogous question arose in Fleming v. Page,! which decided 
that a vessel sailing to Philadelphia from Tampico, after its occu- 
pation by our troops in the Mexican war, was liable to pay duties, 
on the ground that Tampico was a foreign port within the meaning 
of the tariff laws, although subject for the time to the sovereignty 
of the United States. In delivering the opinion of the court, Chief 
Justice Taney said:? ‘ As regarded all other nations, it was a part 
of the United States, and belonged to them as exclusively as the 
territory included in our established boundaries. But yet it was 
not a part of this Union. . .. The boundaries of the United 
States, as they existed when the war was declared against Mexico, 
were not extended by the Conquest,” because this could be done 
_ only by the treaty making power or the legislative authority; and 
he went on to point out * that English authorities were of no value 
because the question was one where “our own Constitution and 
form of government must be our only guide.” In short, he drew 
a distinction between national possessions from the point of view 
of international law, and incorporation into the United States, the 
latter being accomplished only by legislation or by treaty. It would 
clearly have made no difference, according to the principle enun- 
ciated in the opinion, if Tampico had been occupied by our troops 
for an indefinite period, or if the sovereignty over it had been 
ceded by a treaty which did not make it a part of the United 
States. 

The relation between the operation of the Constitution and 
the jurisdiction of the government was presented in a different 
form in the case of In re Ross. Here the court decided that a 
statute regulating capital trials before a consular court, under the 
treaty with Japan, was not unconstitutional on account of failing to 
provide for an indictment and a trial by jury. The court said: — 


1 g How. 603. 2 Id. 615-616. 
3 Id. 618. #140 U.S. 453, 464. 
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‘¢ By the Constitution a government is ordained and established ‘ for the 
United States of America,’ and not for countries outside of their limits. The 
guarantees it affords against accusation of capital or other infamous crimes, 
except by indictment or presentment by a grand jury, and for an impar- 
tial trial by a jury when thus accused, apply only to citizens and others 
within the United States, or who are brought there for trial for alleged 
offences committed elsewhere, and not to residents or temporary sojourn- 
ers abroad.” 


In other words, the court held that although the legislative 
power of Congress might extend beyond the limits of the United 
States, the limitations imposed upon legislation for the benefit of 
individuals did not accompany and restrain it. 

The doctrine to be derived from these cases is not altogether 
unopposed by authority. In the Dred-Scott case Chief Justice 
Taney remarked : *— 


‘¢ A power, therefore, in the General Government to obtain and hold 
colonies and dependent territories, over which they might legislate with- 
out restriction, would be inconsistent with its own existence in its present 
form.” 


But the political circumstances under which this dictum was 
uttered deprive it of most of its weight. 

It may also be objected that in United States v. Wong Kim 
Ark? the court based citizenship upon birth within the allegiance,; 
but the question whether the nation could hold possessions which | 
were not a part of the United States, so that persons born in them 
would not be citizens within the meaning of the Fourteenth Amend- 
ment, was not before the court, and there is nothing in the opinion 
to suggest that it was present in the minds of the judges. 

One would suppose that the question- might have arisen in a 
definite and concrete form in connection with the guano islands, 
but although these islands have been in court on more than one 
occasion,’ the judges have refrained from giving an opinion on their 
constitutional status. In the last of these cases, however, the court 
in deciding upon a claim to dower in the right to exploit the island, 
remarked,‘ “ Congress has not legislated concerning any civil rights 


1 19 How. 393, 448. 

2 169 U. S. 649. ; 

8 Petrel Guano Co. v. Jarnette, 25 Fed. Rep. 675; Jones v. United States 137 U S 
202; Duncan v. Navassa Phosphate Co., 137 U. S. 647. 

4 137 U. S. 647, 651. 
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upon guano islands; but has left such rights to be governed by what- 
ever laws may apply to citizens of the United States in countries hav- 
ing no civilized government of their own” — a somewhat strange 
expression if the court considered the island an integral part of the 
United States. 

The authority upon this question is certainly meagre, but the 
weight of it, such as it is, inclines decidedly to the view that, apart 
from treaty or legislation, possessions acquired by conquest or ces- 
sion do not become a part of the United States. It follows that 
the incorporation of territory in the Union, like the acquisition of 
territory at all, is a matter solely for the legislative or the treaty- 
making authorities, although it may, of course, happen, where the 
language of a treaty or statute is ambiguous, that the court is 
obliged to interpret its meaning. 

The theory, therefore, which best interprets the Constitution in 
the light of history, and which accords most completely with the 
authorities, would seem to be that territory may be so annexed as 
to make it a part of the United States, and that if so all the general 
restrictions in the Constitution apply to it, save those on the organ- 
ization of the judiciary ; but that possessions may also be so ac- 
quired as not to form part of the United States, and in that case 
constitutional limitations, such as those requiring uniformity of 
taxation and trial by jury, do not apply. It may well be that 
some provisions have a universal bearing because they are in form 
restrictions upon the power of Congress rather than reservations 
of rights. Such are the provisions that no bill of attainder or ex 
post facto law shall be passed, that no title of nobility shall be 
granted, and that a regular statement and account of all public 
moneys shall be published from time to time. These rules stand 
upon a different footing from the rights guaranteed to the citizens, 
many of which are inapplicable except among a people whose social 
and political evolution has been consonant with our own. 


Abbott Lawrence Lowell. 
Boston, May, 1899. 


i 
| 
} 
| 
i 
| 
| 
| 
| 
. 
| 
H 
| 
i 
|| 
| \ 


THE KING'S PEACE IN THE MIDDLE AGES. 177 


THE KING'S PEACE IN THE MIDDLE AGES. 
(S. C.=Stusss, SELECT CHARTERS, 8th ed. 1895.) 


LL existing civilized communities appear to have gone through 
a stage in which it was impossible to say where private 
vengeance for injuries ended and public retribution for offences 
began, or rather the two notions were hardly distinguished. First, 
revenge approved as no more than adequate, or disapproved as ex- 
cessive, by rough public opinion, and, even when deemed legitimate, 
constantly leading to reprisals and fresh feuds; next, revenge 
limited by customary rules and tempered by the alternative of ac- 
cepting compensation of a fitting amount; then a rule compelling 
the injured party, or his kindred if he was slain, to be content with 
compensation on the proper scale if duly tendered and secured; 
then the addition of punishment, or substitution of punishment 
for compensation, turning the avenger into a prosecutor who must 
hand over the business of execution to public authority ; finally 
the staying of the private avenger’s hand, and the repression of 
crime by direct application of the power at the disposal of the 
State: all this may be seen, or more or less distinctly traced, in 
the history of criminal jurisdiction and law in many lands, and is 
abundantly exemplified in our own. 

We find it already established in the sient century 1 that the 
king reserves a certain number of the greater crimes for his own 
jurisdiction. In the twelfth century the list is considerably in- 
creased, and may be said to include all serious offences against the 
person other than open manslaying, and also highway robbery, 
besides breaches of the king’s special protection, false moneying, 
and other contempts of his authority.2_ The omission of homicide 
in general, so strange to modern ways of thinking, is accounted 
for by the fact that the rights of the kinsfolk were still supposed 
to be exercisible. Secret killing,’ especially by poison or supposed 


1 Cn. ii. 12 (Wessex), 15 (Danelaw). 
2 Ll. Hen. c. 10. This text, as printed, reckons “furtum morte impunitum ” among 
pleas of the Crown; but it is clear from Glanv. xiv. 8 that ordinary thefts were left to 
the justice of the County Courts. 
3 “ Murdrum enim idem est quod absconditum vel occultum,” Dial. Sc. I. C. to. 
So for Glanvill (xiv. 3) murder is that kind of homicide which is done in secret, so 
that the slayer cannot be followed with hue and cry. 
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witchcraft, for to this the name of murder seems at first to have 
been attached, could easily be reserved for the king’s peculiar 
jurisdiction because the ancient process of an actual or commuted’ 
blood-feud, assuming as it did that the facts were notorious or at 
least easily verifiable, had no adequate means of dealing with such * 
cases. But there can be little doubt that the anomaly of leaving 
open homicide to the kindred and the popular courts was already 
obsolete in practice by the time when the list in question was set 
down by an antiquary who perhaps would not have approved the 
innovation. Murder, indeed, had acquired the curious transitional 
meaning of a homicide committed by an unknown person for which 
the hundred had to pay a fine because the slain man was presumed 
to be a Frenchman, or more frequently, by a compendious techni- 
cal usage, the fine itself.’ 

These claims on behalf of the Crown were quite consistent with 
the lords of private jurisdictions having power of criminal justice 
extending in many cases even to life and death. Indeed their ex- 
ercise of such powers could be justified only by the highest theory 
of the king’s power. It was because the king had them himself, 
to begin with, that he could grant them over to any great lord 
whom he chose to favour. On the whole the practical result was 
that the pursuit of serious crime was taken away from the old local 
courts and came under the control of the king’s judges and officers. 

The precise manner in which this was brought about is under 
the cloud which envelopes most of the details both of Anglo-Saxon 
institutions and of their transition to Anglo-Norman forms. But 
it is certain that early in the twelfth century the compiler of the 
so-called laws of Henry I. represented the old system of blood-feud, 
tempered by acceptance of wergild and a very moderate amount 
of royal interference, as still in force ; while in the last quarter of 
the same century, at latest, we find that the greater crimes have 
acquired the Norman name of felony ; the prosecution of them is 
conducted, under the name of “ appeal,” by the persons who under 
the older law might have taken up the feud, but the procedure is 
under the king’s authority as soon as started, and cannot be drop- 
ped without leave ; the mode of trial, where the fact is denied, is by 
the Anglo-Norman judicial combat (or, from the early part of the 
thirteenth century onwards, by the verdict of a jury at the option 


1 See Maitland, P. C. for the County of Gloucester, xxix; and examples in the text 


passim. 
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of the accused); and the conclusion, if the accused be proved a 
felon by failing in the battle or by verdict, is the sentence and 
execution of public justice. One grim piece of archaism remained 
_ far into the middle ages to mark the original place of tribal or 
family revenge. ‘“ By the ancient law” said Tirwhit, one of Henry 
IV.’s judges, in 1409, “ when one is hanged on an appeal of a man’s 
death, the dead man’s wife and all his kin shall drag the felon to 
execution.” ‘That has been so in our own time” added Chief 
Justice Gascoigne.! 

As to the name of the proceeding, “appeal” originally meant 
accusation. In its application to disputing the judgment of acourt, 
it meant not seeking the judgment of a higher court, as it has come 
to do in modern times, but charging the judges ‘personally with 
giving a wilfully false judgment, or the witnesses with perjury. 
The charge might in either case have to be made good by combat, 
and down to the end of the twelfth century this was a possible 
course in all inferior courts.2, Solemn acts of authority must stand, 
right or wrong ; a judgment once made in due form is as the law 
of the Medes and Persians, which altereth not. You may have,. 
at most, a personal remedy against individuals who have abused 
their office. A power vested in one court to reverse or vary the 
judgment of another was not within the conception of early English 
or Frankish law. Such a notion is of slow and comparatively 
modern growth in England. The modern usage of the word 
“appeal” as implying this notion seems to be not older than near 
the end of the thirteenth century, and to occur first, as might be 
expected, with reference to ecclesiastical procedure.® 

To return to what concerns us at present, it was well understood 
in the thirteenth century that the criminal “ appeal” was no longer 
a mere act of private vengeance. The king had to be satisfied for 
the breach of his peace as well as the aggrieved party for the injury. 
Hence, as Bracton expressly tells us, the death or default of the 
appellor did not make an end of the proceedings. On the con- 
trary, the effect was to send the accused to be tried by a jury with- 
out the option of battle. The king takes up the charge on behalf 
of his own peace, as he well may and ought, for the words of the 


1 Y. B. 11 Hen. IV. 12, pl. 24. 
2 Glanv. viii. 9. A much more elaborate practice, which does not concern us here, 
was developed in the 13th cent., see P. and M. ii. 666. 
8 See the quotations s.v, in the Oxford English Dictionary, and cp. P. and M. 
ii. 
24 
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appeal are that the act complained of was done “ wickedly and in 
felony against the peace of our lord the king.” And the accused 
may not offer to defend himself by his body, “ since the king fights 
not, nor has none other champion than the country.” Thus it only 
remained for the accused to put himself on a jury, no other mode 
of proof being possible.!_ But in this matter, as we shall presently 
see, Bracton and his masters were too enlightened for their age; 
and their sensible practice had to give way to an almost incredible 
combination of pedantry and barbarism. 

Meanwhile the old public justice, applicable to cases where 
there could be no question of blood-feud — practically, that is, to 
theft — was becoming the king’s justice too. The men of the hun- 
dred who charged a suspected offender on the strength of their 
own knowledge, or of common fame, now acted under the direction 
of the king’s officers; and the withdrawal of religious sanction 
from the ordeal by the Church in 1215 brought the further pro- 
ceedings under the same authority by the downright need of some 
new regulation. The action of the Lateran Council was promptly 
enough ? acknowledged by the king’s calling for appropriate meas- 
ures. It seems likely that the ordeal was already discredited. In 
the twelfth century clerical narrators not only exalted the merits 
of the saints by whose intercession men were miraculously healed 
after having failed in the ordeal and suffered as felons, but almost 
went out of their way to assert the victim’s innocence, though the 
miracle might well enough have been represented as the reward of 
an offender’s subsequent contrition. The so-called judgment of 
God was now regarded as a possibly oppressive or fraudulent judg- 
ment? which might call for supernatural redress. On the other 
hand the temporal power was not disposed to regard acquittal on 
a trial by ordeal as conclusive in the prisoner’s favour. A man of 
bad repute who had been sent “to the water” on a charge of 
murder or other grave crime by the witness of the county was not 
treated as innocent by the later twelfth-century practice. Under 
Henry II.’s ordinance, he had to leave the kingdom and be content 
not to forfeit his goods.* A mode of trial so little respected had 


1 Bract., fo. 142 4. 

2 In 1219, P. and M. ii. 650, Thayer, Preliminary Treatise on Evidence, 69. 

3 See the case of Ailward, Bigelow Pl. A. N. 260, Materials for Hist. St. Thomas 
(Rous series), i. 156, ii. 171. i,For a similar case where the trial had been by battle, cp. 
Maitland, P. C. for Gloucester, 142. 

* Assizes of Clarendon (1166), c. 14, and of Northampton (1176) c. 1. 
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become untenable. When ordeal was put out of the way, to all 
seeming unregretted by any one, there was no method of final proof 
to set in its place other than the new and royal method of inquest. 
If the accusing body had been turned into the final judges of the 
fact, some sort of inquisitorial procedure would probably have been 
the result, and the Grand Jury might have become an official staff 
with a Public Prosecutor at its head. But the law maintained the © 
old view that the indictment, as from this point we may begin to 
call it, was only the voice of common fame, which was enough to 
put a man in jeopardy but not to condemn him. The prisoner 
was entitled to call for a final vote of the lawful neighbours, to 
“put himself on.the country.” The same men might now be asked 
for their definite opinion, but they were reinforced by jurors of 
another hundred and of four townships. If the combined jurors 
declared that they positively thought the prisoner guilty, he stood 
condemned. Only in the middle of the fourteenth century were 
members of the jury of indictment prohibited from serving on the 
jury of trial.! 

It will be observed that the new process is brought into play, in 
point of form, by the prisoner’s action. He is not sent to a jury 
as he would have been sent to the ordeal; he puts himself upon its 
verdict. Before long the question arose what was to be done with 
a prisoner who would not put himself on the verdict of a jury in 
the case of either an appeal or an indictment; this is not a ques- 
tion directly before us now, but it was inevitable and gave much 
trouble. When the ‘judgment of God” by ordeal ceased to be 
available it seemed, on the whole, to the medieval English mind 
that the prisoner — except where the facts were too manifest to 
need further proof —could not be required, as matter of strict 
right, to submit himself to any form of human judgment. Bracton, 
as we saw, was bold on the side of common sense in the case of an 
appeal ; as to an indictment he only says it seems the prisoner can 
be compelled to defend himself by the country for want of other 
manner of proof. Some bold and enlightened judges, probably 
Bracton among them, were prepared to dispense with consent or 
enter a fictitious consent to be tried by a jury on the prisoner’s 
behalf.2_ But the formalist view prevailed : namely that trial by the 


1 Thayer, Preliminary Treatise, 82, 83. ° 

2 Case from Warwickshire Eyre, A. D. 1221. Select Pleas of the Crown, ed. 
Maitland (Seld. Soc.), No. 153. Appeal of murder brought by widow against one 
Thomas. She is adjudged disqualified because she has married again and the second 
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country could not be without the prisoner’s submission, but 
refusal to submit was an independent offence, in the nature of 
contempt of the king’s authority, for which the recusant might be 
punished in any manner short of death: imprisonment, rigorous 
imprisonment under conditions barely compatible with living, or, 
as the practice appears to have been settled in the course of the 
fourteenth century, with aggravations amounting to death in fact 
though not in terms. In this way respect for the letter of the 
subject’s rights and dread of usurping jurisdiction led the judges to 
the clumsy and barbarous expedient of the peine forte et dure, 
which, to the law’s disgrace, remained possible, and was some- 
times put in force, down to quite modern times.! But, strange as 
were the limitations imposed by the logic of thirteenth-century 
lawyers on the king’s jurisdiction, the jurisdiction had in substance 
come to the king’s hands. What remained in Bracton’s time of 
the old system of private and vindictive prosecutions became 
absorbed in one or another of the new varieties of civil procedure 
devised by the clerks in the king’s chancery and sometimes by the 
judges themselves. 

We have mentioned the exceptional case — perhaps not so very 
exceptional in days when open violence was frequent — of a 
crime being too manifest for any formal proof to be required. A 
few words of explanation must now be added. -For more than a 
century after the Conquest, and much later in some local juris- 
dictions, the stern rule of the popular courts against open and 
notorious crime held its ground. A criminal taken red-handed 
was not entitled to any further defence or trial before the king’s 
justices, whether he were a murderer with his bloody weapon or a 
robber with the stolen goods, ‘“ seised”” as men then said “ of the 
murder or theft,” so that the fact was undeniable before the 
lawful men who apprehended him. This was deliberately con- 
firmed as late as 1176: ? and the jurisdiction, as long as it existed, 
remained with the county court save in the case of crimes 


husband makes no appeal: “et ideo inquiratur veritas per patriam. Et Thomas 
defendit mortem set non vult ponere se super patriam. Et xij juratores dicunt quod 
culpabilis est de morte illa, et xxiiij milites alii a predictis xij ad hoc electi idem 
dicunt, et ideo suspendatur.” Similar process in a case of theft, in same eyre, No. 157. 
The verdict of a jury reinforced by a second jury of double their number was apparently 
taken as equivalent to ocular proof. 

1 P. and M. ii. 649; Stephen, Hist. Cr. L. i. 298, 299; Thayer, Preliminary Treatise, 
74 
2 Assize of Northampton, art. 3, S.C. 151. 
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specially reserved for the Crown. In the Gloucestershire records 
of 1221 we read that certain evil-doers slew a servant of the 
Bishop of Bath in his master’s house. Four men charged with the 
killing were taken with stolen goods, the murder having, it seems, 
been incidental to theft or housebreaking. Records show this asa 
very common state of things: and, as there was nothing more to be 
lost by adding murder to robbery, already a capital offence, we 
need not be surprised. The men admitted the death, and were 
summarily hanged, not for the murder, which was not within the 
county court’s jurisdiction, but for the manifest theft, which was.! 
The same rule was applied by the king’s judges to manslaying, 
down to the middle of the thirteenth century.? It was not neces- 
sary that the judgment should be rendered immediately, but only 
that the damning circumstances of the offender’s arrest “ super 
factum” should be promptly recorded by good witness. The 
written records of such cases are of a simplicity befitting the 
summary character of the proceeding: ‘“ Wakelin Ralph’s son 
slew Matilda Day with a knife, and was taken thereupon with the 
knife all bloody, and this is witnessed by the township and twelve 
jurors, and so he cannot deny it; let him be hanged; he had no 
chattels.” 


An important exercise of the king’s increasing control over 
criminal business was the constitution or definition (it is not 
certain which, nor very material) of the office of coroner in 
1194.3 The most important function.of the coroner was from the 
first the holding of inquests on the bodies of persons who had 
died by violence or accident, or in circumstances giving rise to 


1 Maitland, P. C. for the County of Gloucester, No. 280 (A. D. 1221). Magna Carta 
had already forbidden inferior courts to hold pleas of the Crown; it would seem that 
summary disposal of a “ hand-having”’ thief was not deemed a f/acitum at all. 

2 Bracton, fo. 137; Note Book, No. 138; P. C. for County of Gloucester, No. 394, 
where we have the form of judgment by the king’s judges in such a case: “ considera- 
tum est quod ipse non potest defendere et ideo suspendatur.” The twelve jurors men- 
tioned here and in the similar case No. 174 (translated in our text) are an accusing 
body, not the final judges of the fact, that is, they are more like a grand than a petty 
jury as we understand those terms. What Bracton calls the “violent presumption ” 
takes the place of any further proof or trial. Sir James Stephen’s comment (list. Cr. 
L. i. 260) is rather misleading, as its language ignores this distinction. 

3 Preterea in quolibet comitatu eligantur tres milites et unus clericus custodes 
placitorum corone, “ Judicial Visitation,” art. 20, S. C. 260; Gross, Introduction to 
Select Coroners’ Rolls, Seld. Soc. 1896. The phrase “ custodire placita coronz ” was in 
use earlier; the doubt is how much of the significance given to it in 1194 was new. 
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suspicion; and that function continues to this day as part of the 
machinery of our criminal law, side by side with the jurisdiction 
of justices of the peace and to some extent overlapped by it, but 
not superseded. In the Middle Ages the coroners also exercised 
judicial powers in criminal and sometimes in civil business, which 
did disappear, partly under the express prohibition of Magna 
Carta, whereby neither the coroners nor the county court were 
to hold pleas of the Crown,' partly by disuse as the office of a 
justice of the peace was brought into working order. They super- 
vised the execution of capital justice in the privileged jurisdictions 
of lords who had that franchise, and thus had more extensive 
rights than the sheriff, who, by the terms of such local privileges, 
was excluded from interference within their bounds, Being the 
king’s officers, but elected by the men of the county, the coroners 
formed a direct link between the Crown and the people and a 
check on the intermediate lords.” 


Within a year of the creation or better settlement, whichever it 
was, of the office of coroner, we hear of knights being assigned in 
each county to take an oath of all men over fifteen years of age 
for the maintenance of the king’s peace and the effectual pursuit of 
evil-doers.2 The relation of these keepers of the peace to the 
sheriff and the coroners (if indeed they were always different 
persons from the coroners) is not very clear. However, they were 
the predecessors of the conservators of the peace first appointed 
under authority of Parliament in 1327, and known as justices of 
peace (we now say ‘of ¢he peace,’ but the shorter form was the 
common one down to the eighteenth century) from the time, about 
a generation later, when distinctly judicial functions were con- 
ferred on them by further legislation. The office of justice of the 
peace is the most ancient of which it can be said that its powers 
and duties are wholly derived from statutes. 


For more than two centuries after the Conquest the king’s 
peace itself was liable to interruption by the death of the reign- 
ing king. It perished with him; the new king was not deemed to 
be fully king, nor so styled, until he had been crowned; and 


1 C, 24. This was not held to apply to summary and interlocutory business. Cp. as 
to the county court p. 182, above, and see Bracton 150 4. 

2 Gross, op. cit, XXV.-XXX. 

3 S.C. 264. And see Const. Hist. c. 15. 
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during this interregnum there was no power available to preserve 
order but the resources of the old popular jurisdiction, doubtless 
more and more enfeebled by the diminution of their importance in 
normal times. Evil-doers were not slow to seize such an oppor- 
tunity when it came. We read in the English Chronicle, under 
the date of 1135, that on the death of Henry I. “there was 
tribulation soon in the land, for every man that could forthwith 
robbed another.” But when Edward I. succeeded to the throne in 
November 1272, being then faraway from England on the crusade, 
the danger and inconvenience of allowing such an interregnum were 
perceived to be intolerable ; and the king’s council forthwith caused 
his peace to be proclaimed throughout the kingdom, declaring the 
reason in his name in these words: “ for rendering justice and 
keeping of the peace we are now and henceforth” —not merely 
after coronation — “ debtors to all and sundry folk of this realm.” ! 
It must have seemed a bold measure at the time, but its wisdom 
was so manifest that it was not merely accepted as a temporary 
and extraordinary remedy, but became a conclusive precedent for 
all future demises of the Crown. The doctrine of the king’s peace 
being put in suspense by the king’s death does not seem to have 
been ever heard of again. 

One reason for the ease with which the reform was made may 
perhaps have been that its omission would have thrown the 
machinery of justice out of gear more extensively and conspicu- 
ously than at any previous time. The writ of trespass was fast 
coming into use in the course of Henry III.’s reign. During the 
_ twenty-two years between the middle of the century and his death 
it became common.” We think of an action of trespass nowadays 
as a purely civil remedy, a means of recovering damages if the 
plaintiff succeeds; and that was no doubt its main object and 
advantage even from the first. But it was also a penal and semi- 
criminal proceeding, and preserved traces of this character down 
to modern times. The trespass was complained of and dealt with 
as a punishable breach of the king’s peace, and the plaintiff was 
bound to allege force and arms and breach of the peace in order 
to give the king’s court jurisdiction; without those words it was 
only a matter for the county court. In fact this action was, in its 
original form, closely connected with the distinctly criminal pro- 
cedure by way of “appeal” for felony. One might almost regard 


1S. C. 448. * 2 P. and M. ii. 525-6. 
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it, using the analogy of modern French procedure, as the civil side 
of such an appeal, which became separated by some ingenious 
experiment or happy accident, and started on a new career of its 
own. To regard the king’s peace as capable of temporary suspen- 
sion in 1272 would have been to deprive suitors of a remedy which 
was already becoming popular, and showing the first promise of its 
vast future developments. It belongs to another context and a 
later period to see how forms of action derived from the semi- 
criminal writ of trespass became the most ordinary and efficient 
instruments of purely civil justice in dealing with questions of 
property and contract. 

It will be observed that there was no centralized authority, as 
indeed there still is none, for dealing with the prevention or detec- 
tion of crime. Royal justice aimed not at superseding local admin- 
istration, but at controlling and stimulating it. The work of the 
king’s officers in every department of public law, and of the local 
officers and courts who were bound to assist them, was kept up to 
a generally uniform standard by the periodical journeys of the 
king’s itinerant judges. The more general and searching visita- 
tions have to be distinguished from the minor judicial delegations. 
There were frequent missions of learned persons charged only to 
dispose of certain kinds of pending causes and matters, usually 
the ‘“assizes ” introduced in Henry II.’s time, and developed in the 
course of the thirteenth century, for the recovery of land from 
wrongful possessors. Judges might even be sent out to take only 
one particular named case, under a special commission as we 
should now call it.2. Their authority depended on the terms of 
the commission in each case, as the authority of justices of assize 
does to this day; the difference is that the commissions of justices 
of assize (who superseded the justices in eyre at a later time, and 
must not be confounded with them) have run in a fixed form for 
centuries, whereas the heads or articles of the eyre were subject 
to variation. Some sort of routine, however, was acknowledged 
early in the thirteenth century. More especially, there was a 
general and comprehensive mission with unlimited jurisdiction and 
a wide administrative authority to see that the Crown got its dues 
of every kind, which took place at intervals of some years in every 


1 Bracton, fo. 111. This was of course possible independently of the clause of 
Magna Carta which led to the commission of assize properly so called, and, as I read 
Lracton, it was a known thing in the earlier practice. And see “ Circuits and Assizes ” 
by Mr. G. J. Turner, in 3 Enc. Laws of Eng. 26. 
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part of the country. This may conveniently be called a general 
eyre; it involved a rigid scrutiny of the criminal records of the 
county since the last visitation, and commonly produced a good 
many fines. These, and the burden of entertaining the justices 
and their retinue, caused the advent of a general eyre to be any- 
thing but welcome. Attempts were made to establish a custom 
not to have it in the same place more than once in seven years.’ 
On these occasions the county court was summoned, but acted in 
the subordinate capacity of giving information and deputing its 
chief men to talk over business with the judges, and, we may well 
suppose, to be instructed by them in the latest royal improvements 
of procedure and finance.2_ The men of the county were answer- 
able for having all the Crown’s business properly brought before 
the itinerant justices ; and that business would include everything, 
from forfeitures of felons’ goods to complaints of sales by unauthor- 
ized measure or petty extortions by bailiffs. Directly or indirectly, 
there was always an eye to the king’s dues. As Mr. Maitland says, 
“‘a distinction between the doing of penal justice and the collection 
of the king’s income is only gradually emerging. The itinerant 
judge of the twelfth century has much of the commissioner of 
taxes.” Failure to find criminals, what with murder-fines and 
amercements for failing to produce one’s townsmen, was more 
fruitful of revenue than judicial sentences. Unpleasant as the 
whole process was for the country-side, for it was a costly forced 
purchase of justice at best, there must have been a great deal of 
civic education in it. 

So far we have only hinted at the transformation of the jury in 
criminal cases from a special commission of inquiry into a regular 
and necessary tribunal, and from a piece of superior administrative 
machinery into a popular and representative institution. Many 
details are still obscure, but we know that the process was sub- 
stantially completed about the middle of the thirteenth century. 
What interests us just here is to observe that nothing but the 
king’s power, half consciously guided by the necessities of the 
time, could have accomplished this. There were no means avail- 
able for reforming the hopelessly antiquated procedure of the old 
popular courts, and indeed there was still, in the modern sense, no 


1 Stubbs, C. H. c. 15, § 235. 
2S. C. 358; Bract. 115 4; Maitland, Pleas of the Crown for Gloucester, xxiv. 
8 OD. cit. xxvi. 
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legislature at all: Executive and judicial authorities, under the 
king’s direction, had to innovate for themselves in the lines of 
least resistance. As early as 1166,! the old accusation by the 
common report of the country-side became a “ presentment” by 
definite persons representing the local knowledge of all classes, 
who were bound to inform the king’s judges or the sheriff. In 
our time the Grand Jury no longer consists of twelve of the more 
lawful men of the hundred and four of the more lawful men of 
every township ; but it still exists, it is still called a Grand Inquest 
as its most official and solemn name; the foreman is sworn “as 
foreman of this Grand Inquest for our Sovereign Lady the Queen 
and the body of this county.” The form of the oath still binds the 
grand jurors to present any crimes undiscovered by the officers 
of the law which may come to their notice otherwise than by being 
expressly given them in charge; that is, to accuse any one whom 
they suspect of having committed a crime even if no one has taken 
steps to prosecute him; and though there is no occasion to do 
this in modern times, grand juries not unfrequently make present- 
ments of what they conceive to be the opinion of the county as 
to the increase or decrease of criminal offences, or desirable 
amendments of the criminal law in substance or administration. 
It is to be remarked that the form of the oath is not of Anglo- 
Saxon or. popular, but of Frankish and official origin.? There was 
nothing about the procedure in any way repugnant to popular 
tradition or habits ; nevertheless it was new, royal, and in ultimate 
parentage exotic. Not the pretence of an impossible freedom 
from foreign elements, but the power of assimilating exotic material 
to serve its own purposes and to be leavened with its own constant 
spirit, was already, as it has ever since been, the real glory of our 
Common. Law. Sometimes it is asked, what is the use of a grand 
jury nowadays? The question ought, perhaps, rather to be whether 
the saving of a little trouble and expense would be an adequate 
compensation for abolishing a dignified and at worst harmless 
function which has been part of the machinery of justice in Eng- 
land for more than eight centuries. However, the grand jury is 
sometimes able to stop an obviously malicious or frivolous prosecu- 
tion and spare an innocent person the pain and scandal of going 
into the dock. : 


1 Assize of Clarendon, Stubbs, S. C. 143. 
2 See L. Q. R. ix. 278-9. 
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The petty jury acquired its modern position, that of a body of 
judges appointed to decide on the facts according to the evidence 
and not otherwise, only by a gradual process. As regards the 
criminal jury we still know little of the details. In the fifteenth 
century the functions of jurymen were coming near their present 
character ; in the sixteenth we have a description of the course of 
a trial which, but for the prisoner not being allowed to employ 
counsel against the Crown, would be accurate in all essentials at 
this day. Sir Thomas Smith,! writing chiefly for the information 
of learned foreigners, insists on the public and oral character of the 
procedure, a matter of commonplace to Englishmen but strange to 
men living under systems derived from the later Roman law. 
“ All the rest” (except the written indictment) “is done openly in 
the presence of the judges, the justices” [of the peace], “the 
inquest, the prisoner, and so many as will or can come so near as 
to hear it, and all depositions and witnesses given aloud, that all 
men may hear from the mouth of the depositors and witnesses 
what is said.” As has already been hinted, there was nothing 
about the origin or the early forms of the jury, or in particular of 
the criminal jury, to make it in any sense a popular institution. 
There was no manifest reason why it should not become a mere 
instrument of official power, as indeed the Tudor sovereigns and 
their ministers tried to make it in affairs of state. There was no 
obvious probability that the verdicts of juries would be just, or 
independent, or free from corruption. Indeed they were far from 
satisfying all these conditions in the disorderly times of the later 
Middle Ages. No one could even have assigned any definite 
reason, down to the fourteenth century, why a jury should not hold 
a private inquiry out of Court; and while the procedure was un- 
settled, there were one or two practices tending that way which 
might conceivably have become the model instead of first being 
exceptional and then disappearing. But the national instinct for 
publicity prevailed. The most Norman and the most royal element 
in the machinery of justice became a security against royal en- 
croachment, a bulwark of freedom so beloved of Englishmen that 
pious fable ascribed its introduction to the hero-king Alfred. 


Sir Frederick Pollock. 


1 Commonwealth of England, Bk. 2, Ch. 26. 
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CONCLUSIVENESS OF DECREES OF A 
DOMESTIC PROBATE COURT IN 
MASSACHUSETTS. 


T has often been asserted that a probate court is in the nature 
of things an inferior court, Chief Justice Redfield said'in his 
criticism of the decision of the New York Court of Appeals in 
Roderigas v. East River Savings Institution: “ There is no con- 
troversy, we believe, or has been none hitherto, that courts of 
probate, whose jurisdiction is created and defined by statute, for 
the settlement of estates, within particular defined districts, must 
be regarded both as inferior courts and of special and limited juris- 
diction, and that no presumption could be made in favor of their 
jurisdiction beyond what appeared on the face of their proceedings, 
and that even where that appeared regular, it might be contra- 
dicted in any collateral proceeding, and the whole action of the 
court rendered nugatory and void for all purposes.” } i 
The probate court in Massachusetts is not a court of statutory 
origin. By the Province Charter of 1691, jurisdiction in probate 
matters was vested in the governor and council, who exercised it 
according to the course of the ecclesiastical law, within the several 
counties, through a surrogate appointed by them and styled Judge 
of the Probate of Wills and the Granting of Letters of Administra- 
tion. To these probate courts thus constituted in the several 
counties the provincial legislatures from time to time annexed ju- 
risdiction in other matters, over which they were, or were assumed 
to be, by the charter competent to legislate. Upon the adoption 
of the State constitution, the probate court so constituted origi- 
nally, and with jurisdiction so extended to new matters, was 
recognized as an existing institution of the State to be continued.? 
In Peters v. Peters, in which it was argued that certiorari would 
not lie to a probate court, Chief Justice Shaw said: “It is urged 


175 A. L. Reg. N. Ss. 213; see also 3 Redfield on Wills, 58; to the same effect, 
Fowle v. Coe, 63 Me., at p. 248. 

2 Fuller’s Probate Laws, 346, and authorities there cited. 

8 Cush. 538. 
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as a consideration lying at the foundation of this argument, that 
a court of probate is a judicial court of inferior jurisdiction, a prop- 
osition which we think may well be called in question, regarding 
it in the sense in which it is used in the argument. In the rela- 
tion which a court of original jurisdiction bears to an appellate 
court it is inferior and subordinate to this court as the Supreme 
Court of Probate. . . . But in our view the court of probate, like 
the ecclesiastical courts of Great Britain, to which it has constant 
reference, is a court of peculiar jurisdiction, having a separate and 
exclusive jurisdiction over an important class of subjects, particu- 
larly wills, administration, and the settlements of the estates of 
deceased persons.” Beyond this, there is no case in which it has 
been held to be an inferior court. As to some matters its jurisdic- 
tion is special; but this is true of all our courts. 

There is a probate court for each county in the Commonwealth. 
Each of these courts is now technically a court of record, and has 
original jurisdiction in the county for which it is constituted “of 
the probate of wills, of granting administration of the estates of 
persons who at the time of their decease were inhabitants of or 
resident in the county, and of persons who die out of the Com- 
monwealth leaving estates to be administered within the county ; 
of the appointment of guardians of minors; of all matters relating 
to the estates of such deceased persons and wards; of petitions for 
the adoption of children and for the change of names; and of such 
other matters as have been or may be placed within their jurisdic- 
® tion by law." 

The court has original jurisdiction in equity of all cases and 
matters relating to the administration of estates of deceased 
persons, or to wills or trusts created by will, and in the exercise 
of such equity jurisdiction is expressly declared by statute to 
be a superior court.2 It would seem to be a necessary conse- 
quence of making the court superior on its equity side, that it 
is superior on its probate side; for if its decrees in the exercise 
of the latter jurisdiction may be collaterally attacked, a similar 
attack may be made on decrees passed in the exercise of the 
former jurisdiction, inasmuch as it can only act on the equity side 
as to estates of which it has jurisdiction on the probate side. It 
would therefore seem to be necessary, in order to give effect to the 
declaration of the statute, to hold that the court is as to all matters 


1 Pub. Sts. c. 156, § 2. 


2 St. 1891, c. 415. 
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a superior court. . Proceeding according to the course of the ec- 
clesiastical law, its jurisdiction within its territorial boundaries 
over the estates of decedents is practically unlimited, the sole 
limitation being the exclusion of estates within the county belong- 
ing to decedents whose domicile was in some other county of the 
Commonwealth. This limitation is practically unimportant, and no 
more extensive in its nature than that attached to the jurisdiction 
of the ancient superior courts of Westminster. On principle, 
therefore, it is submitted, the probate courts of Massachusetts are 
courts of superior jurisdiction.? 

Still, it has been decided that, while the decrees of probate 
courts made in the exercise of their jurisdiction are conclusive 
upon the common-law courts,? and cannot be reversed by writ of 
error or certiorari, nor set aside in equity, even for fraud,’ there is 
no presumption in favor of jurisdiction beyond what appears by 
the record, and jurisdictional fact appearing on the record may 
be collaterally assailed. In the latter respect the decrees of the 
probate court are accorded less credit than the judgments of a 
justice of the peace or of a board of health. As to the lack of 
presumption in support of the record, it has been held that the 
decree of a probate court granting letters of guardianship over an 
insane person is void, unless it appears by the record that notice 
was given the subject of the decree, and that an adjudication of his 
insanity was made.® A decree of partition is void if the record 
does not disclose notice to or appearance by an interested party.® 
A decree of partition is also void when it does not appear thereby ¢ 


1 It may be added that probate courts of other States with no greater extent of ju- 
risdiction than those of this Commonwealth have been held to be superior courts. 
Grignon v. Astor, 2 Har. 319, 341; McNitt v. Turner, 16 Wall. 352, 366; Comett v. 
Williams, 20 Wall. 226, 249; Veachy v. Rice, 131 U.S. 298; Davis v. Hudson, 29 Minn. 
27; Plume v. Howard Savings Bank, 146 N. J. L. 211; The People v. Gray, 72 Ill. 
343; Grier v. Hunt, 6 Humph. (Tenn.) 131; Kimball v. Fisk, 39 N. H. 110. 
2 Brown v. Wood, 17 Mass. 68; Litchfield v. Cudworth, 15 Pick. 30; Bassett v. 
Crafts, 129 Mass. 513; McKim v. Doane, 137 Mass. 195; Pierce v. Prescott, 128 Mass. 
140; Loring v. Stedman, 1 Met. 207. 
8 Waters v. Stickney, 12 Allen, at p. 3. 
# Foley v. Havenhill, 144 Mass. 353; Hall v. Staples, 166 Mass. 402. 
i| 5 Chase v. Hathaway,14 Mass. 222; Wait v. Maxwell, 5 Pick. 219; Hathaway v. 
| Clark, 5 Pick. 490; Allis v. Morton, 4 Gray, 63; Conkey v. Kingman, 24 Pick. 118. 
In the latter case, the letter of guardianship was held to be prima facie evidence of the 
appointment of the guardian, but the invalidity of the appointment was established by 
the silence of the record as to notice and the insanity of the ward. 
6 Smith v. Rice, 1: Mass. 507. 
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that a sum of money awarded by the commissioners to make the 
partition just and equal has been secured,! 

As to contradicting collaterally jurisdictional facts set out in the 
record, the cases are as follows: It may be shown that a grant of 
administration was made more than twenty yeats after the death of 
the intestate, in contravention of the statute. ‘When the ques- 
tion,” said Parsons, Ch. J., “is whether the court of probate has 
jurisdiction of the subject or not, he must decide it, but at his own 
peril. If he errs by assuming a jurisdiction which does not belong 
to the probate court, his acts are void.”? It was early held .that 
a decree of administration setting forth that the intestate was 
domiciled at the time of his death in the county for which the 
court making the decree was constituted, might be collaterally 
avoided by proof that the domicile of the intestate was in some 
other county. This led to the statutory provision that “the 
jurisdiction assumed in any case by the court, so far as it 
depends upon the place of residence of a person, shall not be 
contested in any suit or proceeding, except in an appeal in the 
original case, or when the want of jurisdiction appears on the same 
record.”® The statute, however, does not extend to cases in which 
jurisdiction depends upon the existence of assets of the deceased 
within the county. A decree adjudging the personal property of a 


decedent to be insufficient to pay debts, and anthorizing a sale of 


the real estate for that purpose, may be collaterally attacked on the 
ground that there were no unpaid debts for payment of which the 
real estate was subject to be sold.® 


A decree granting letters of administration is prima facie evi- 


1 Thayer v. Thayer, 7 Pick. 209; Jenks v. Howland, 3 Gray, 536. In Chase v. Hath- 
away, 14 Mass. 227, Chief Justice Parker, speaking of the importance of preserving full 
records of notice and other proceedings in the probate office, said: “It is all the more 
important, as any material defect will render the proceedings null, at any period, when 
they shall be brought in question.” 


2 Wales v. Willard, 2 Mass. 124. 

3 Cutts v. Haskins, 9 Mass. 543; Holyoke v. Haskins, 5 Pick. 20; Holyoke v. Has- 
kins, 9 Pick. 259; Rev. Sts. c. 83, § 12. 

4 Harrington v. Brown, 5 Pick. 519. 

5 Heath v. Wells, 5 Pick. 139; Lawson v. Smith, 4 Allen, 359; Aiken v. Morse, 104 
Mass. 277; Tarbell v. Parker, 106 Mass. 347. But see now St. 1874, c. 346, § 2. 
These cases may be supported on another ground, namely, that if the real estate is 
freed from the lien of the creditors, the title is absolutely in the heirs, and the court 
has no more authority to decree its sale than it has to order the-sale of land of a 


stranger. See Conrad v. Wapples, 96 U.S. 279; Risley v. Pheenix Bank, 83 N. Y. 
318. 
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dence only of jurisdictional facts.. The probate court has jurisdic- 
tion to set out an estate of homestead in cases where the right to 
it is not disputed by the heirs or devisees. A decree setting out 
such an estate may be avoided by plea and proof that the right was 
disputed. “ We unterstand the principle to be well settled,” said 
Dewey, J., “that if the probate court exceeds its jurisdiction, and 
makes a decree upon a matter in which it has no jurisdiction, such 
decree is held utterly and absolutely void and of no effect, and may 
be so treated in any collateral proceeding, if such want of jurisdic- 
tion is shown.”? A grant of administration upon the estate of a 
living person is void.® The opinion of the court in so deciding 
goes upon the ground that the death of the alleged decedent is a 
jurisdictional fact, the truth of which may be attacked collaterally.* 

In O’Herron v. Gray,® one question was as to the validity of a 
decree of a probate court authorizing the guardian of minors to 
transfer certain shares of stock. The decree was made on a peti- 
tion in the name of the guardian, and signed “ Catherine O’Herron, 
Guardian by E. S. Francis.” The decree was attacked collaterally 
on the ground that Francis had no authority from the guardian to 
petition in her name, and that the proceedings were had without 
notice to the guardian or the wards, and without their knowledge. 
In holding the decree to be void, Mr. Justice Knowlton, speaking 
for the court, said: “ But above all, the probate court acquired no 
jurisdiction of the case as against the plaintiffs. No case nor any 
proper party was ever before the court in regard to the sale of the 
stock. The unauthorized signature and appearance of Francis 
availed nothing as against the plaintiffs or their guardian. This 
conflicts with the established rule in common-law proceedings. 
Subject to exceptions not material to this point, neither the plain- 
tiff nor the defendant in an action at law can collaterally attack the 
judgment rendered therein, on the ground that the proceedings were 
begun or defended without authority from or notice to him.”® It is 


1 Pinney v. McGregory, 102 Mass. 186; Crosby v. Leavitt, 4 Allen, 410; Harrington 
v. Brown. § Pick. 519; Day v. Floyd, 130 Mass. 488; Newman v. Jenkins, 1o Pick. 515. 

2 Mercier v. Chace, 9 Allen, 242; Woodward v. Lincoln, 9 Allen, 239. 

8 Jochumsen v. Suffolk Savings Bank, 3 Allen, 87. 

4 The true ground is want of due process of law. In such a case it appears on the 
face of the proceedings that the supposed decedent was not made a party, that they 
were had between other parties, and from their nature did not contemplate notice to 
him, and that there was no seizure of the estate antecedent to the decree which would 
operate as notice. Scott v. McNeal, 154 U. S. 34. 

5 168 Mass. 573. 

6 Finneran v. Leonard, 7 Allen, 54; Hendricks v. Whittemore, 105 Mass. 24. 
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true that the decision is on an agreed statement of facts, the effect 4] 
of which was to waive the right, if such existed, to insist on the a 
conclusiveness of the decree of the probate court;! but this is not 
alluded to in the opinion, and apparently it was intended to accept 
the doctrine that the probate court is not competent to settle any i 
collateral fact of a jurisdictional nature.’ i 

It thus appears that the common law of England as to the con- 
clusiveness of judgments of inferior courts involving a question of Hi 
jurisdiction has been applied in all its severity to the decrees of t 
the Massachusetts courts of probate, although they clearly are not 
in the technical sense inferior courts. The reason for this is simi- 
lar to that given by Lord Coke for refusing to accord credit to the | 
decrees of the Court of Chancery proceeding according to the 4 
course of equity; namely, that “no writ of error, but an appeal to 
certain delegates, doth lie.” ‘ No writ of error lies to the probate 
court,” said Jackson, J., in Smith v. Rice. “Their proceedings 
not being according to the course of the common law, a party 
situated like the present demandant has no means of revising the 
decree, and causing it to be annulled or reversed, so as to prevent 
its being produced against him in another cause. He has then a 
right, when it is so produced, to aver and prove its nullity.” * 
“The cases all assume,” said Shaw, Ch. J., in Peters v. Peters,® 
“that a decree, which in other courts would be voidable, shall be 
held wholly void, because it cannot be re-examined and reversed in ; 
a common-law court, by a common-law process, but only in the 
Supreme Court of Probate on appeal.” There appeared to be no 
adequate way of correcting errors and superseding erroneous de- 
crees. ‘One of the strong reasons for holding the question of 
jurisdiction not concluded,’ said Dewey, J., in Jochumsen v. 
Suffolk Savings Bank,® “is that the only opportunity for reversing 
or modifying a decree of the court of probate is the limited one of 


1 See Sykes v. Keating, 118 Mass., at p. 520. 
2 Other probate cases holding decrees void fall within the rule applicable to the a 
judgments of all courts, that when want or excess of jurisdiction appears affirmatively al 
by the record, the proceedings are void. Hunt v. Hapgood, 4 Mass. 117; Sumner vz. 
Parker, 7 Mass. 79; Dawes v. Head, 3 Pick. 142; Hancock v. Hubbard, 19 Pick. 
167 ; Cowdin v. Perry, 11 Pick. 51; Verry v. McClenner, 6 Gray, 535; Harmon z. 
Day, 105 Mass. 33; Conant v. Newton, 126 Mass. 105; Brown v. Doolittle, 151 Mass. 
595; Newell v. Peaslee, 151 Mass. 601 ; Thayer v. Winchester, 133 Mass. 447. a 

8 11 Mass. 513. 

* Certiorari will not lie. Peters v. Peters, 8 Cush. 544. 

5 8 Cush. 544. 

8 3 Allen, 95. 
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an appeal to be taken within thirty days after the same is made, 
or where, through mistake, the party has omitted to do so, and 
this court, upon petition and cause shown, allows the appeal to be 
entered within one year.” 

This reason disappeared in the light of the decision made in 1865 
in Waters v. Stickney,) where it was held that the probate court 
has power to “correct errors arising out of fraud or mistake in its 
own decrees.” ‘This power,” said Chief Justice Gray, in the case 
cited, “ by enabling a court of probate to correct mistakes and 
supply defects in its own decrees, better entitles them to be con- 
clusive upon other courts.” A party injured by a decree of a pro- 
bate court has opportunity in a proper case, at any time, to cause 
the decree to be annulled or revoked, so as to prevent its being 
employed against him. He may apply to the probate court, and if 
his application is refused, may appeal to the justices of the Supreme 
Judicial Court sitting as the Supreme Court of Probate. This 
remedy is as ample as that of a writ of error. Accordingly there 
would appear to be no longer any ground for holding that the con- 
clusiveness of the decrees of a probate court involving a question 
of jurisdiction is to be tested by the common law of England 
applicable to the judgments of an inferior court. And it may be 
observed that, inasmuch as the decrees of the courts of probate 
involve to a very great extent questions of title, the considerations 
of policy which exempt the judgments of superior courts of com- 
mon-law jurisdiction from collateral attack, within the bounds 
which have been indicated, more imperatively require the same 
exemption in the case of the decrees of the probate courts. Yet 
as late as 1890 Mr. Justice William Allen said, in Brown v. Doo- 
little,?2 ‘Error does not lie to the court of probate, and when its 
decree is erroneous, it may not only be collaterally impeached by 
plea and proof, but it will be set aside by the court on the appli- 
cation of a person interested in the estate, and injuriously affected 
by the decree.” 

All our courts subordinate to the court of last resort are now, 
it would appear, in effect, on the same footing with respect to 
direct attack upon their’judgments and decrees. On writ of error 
to courts both of general and of limited jurisdiction, proceeding 
according to the course of the common law, errors of fact going to 


1 12 Allen, 1; Gale v. Nickerson, 144 Mass. 415. 
2 151 Mass. 600. 
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the jurisdiction may under our statutes be assigned.’ On certio- 
vari to a court exercising a special authority, questions of juris- 
diction may be tried.2_ On bill or petition, jurisdictional findings i 
by courts proceeding in equity or in probate causes may finally 
be reversed, in the one case by the Supreme Judicial Court on its 

equity side, in the other by the Supreme Court of Probate. The 
general rule that a judgment of a domestic court proceeding ac- 
cording to the course of the common law cannot be impeached 
collaterally by parties or privies for want of jurisdiction of the per- 

son, is expressly put upon the ground that the remedy by writ of 

error is more appropriate. On the same ground, it must be 
generally true that the judgment of such a court is not collater- 

ally assailable for want of jurisdiction of the cause unless the 

defect appears on the face of the record. And there is no appar- 

ent reason why the same exemption from collateral attack should 

not attach to the judgments and decrees of courts proceeding other- 

wise than according to the course of the common law, inasmuch as . 
the errors of such courts may be corrected by direct process as 

far reaching as a writ of error.® 


Arthur M. Alger. 


TAUNTON, MAss. 


1 Pub. Sts. c. 187, § 3. But if the attacking party has had notice of the original 
action, and the jurisdictional fact disputed was or might have been tried therein, he 
cannot raise the question on writ of error. Raymond v. Butterworth, 139 Mass. 471. 
The principle of this, it is apprehended, applies in certiorari, and also, except where 
fraud is alleged, to an application to a court of equity or of probate to revoke its 
decree. 

2 Heyward, Petr., 10 Pick. 358; Ax parte Mayor of Albany, 23 Wend. 277; Whit- + 
ney v. Board of Delegates, 14 Cal. 479. 
8 Hendrick v. Whittemore, 105 Mass. 34. 
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NEW JERSEY AND THE GREAT 
CORPORATIONS.’ 


ITH the increase of business prosperity there has come 
within a few months past a very great increase in the 
number of large corporations. This increase has come not by the 
growth of old companies, but through the combination of small 
companies into large ones. In many of the leading industries of 
the country manufacturers have abandoned the struggle of com- 
petition and have united their interests in a large corporation, to 
which they have surrendered all their property and business, to be 
operated under a common head and fora common purpose. The 
result of this has been an enormous aggregation of capital and the 
control of vast industries in the hands of a few organizations. 

The large amount of the nominal capital, the great volume and 
extent of the business controlled under one management, and the 
rapid increase in the number of large combinations has caused | 
alarm and aroused opposition among the people, and a strong 
demand is made that something shall be done by the states and 
the national government to restrict this power of combination 
and restore the benefit of free competition. ‘ Anti-Trust” is 
already becoming a political watchword, and the discussion of the 
question is likely soon to be disturbed by the passions of political 
contests. 

On the one side, there is the increasing tendency of capital 
toward large combinations for the purpose of diminishing the 
expense of operation and avoiding competition, and on the other 
hand there is the undefined but very real fear on the part of the 
people of the growing power of wealth and of the concentration of 
the control of great industries in a few hands, the suppression of 
small dealers, the control of the markets, and the consequent power 
to raise prices. This fear has expressed itself in legislation against 
“ Trusts” and “ Combinations,” and in many states severe restric- 
tions are placed upon all corporations that combine in any way for 
the purpose of avoiding competition, reducing production, or fixing 
the prices of commodities. 


1 An address delivered before the American Bar Association at Buffalo, August 
28, 1899. 
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It is expressing itself more loudly in the utterances of political 
leaders and popular agitators, and more effectually in the decisions 
of the courts sustaining the validity of these statutes, and declar- 
ing that combinations to prevent competition or to fix prices are 
illegal at common law as in restraint of trade. 

At the same time, and apparently in spite of all these things, 
the tendency to concentration increases, and when agreements of 
combination among several corporations are declared illegal, they 
all turn their property over to a new corporation with enormous 
capital, and this, without resorting to any unlawful agreement, 
simply exercises the right of property, and by means of its vast 
wealth controls the business more effectually than was ever done 
by means of the combination under the name of a trust. 

The remedies devised against combinations in the form of agree- 
ments and trusts seem to be inapplicable to the combinations that 
consist in the actual merger of existing corporations, or in the 
formation of companies which merely exercise the common right 
of purchase of various properties and the good will of many busi- 
ness enterprises. 

And yet, although the legal form be different, the practical result 
of the transaction remains the same. There is the same aggrega- 
tion of capital, the same combination of many individual enter- 
prises under one control, the same avoiding of competition, and 
the same tendency toward what is commonly called monopoly. 
The political and economic results are practically the same, and it 
is evident from the manifold expressions of popular opinion that 
the people well understand that the result is the same. The resist- 
ance to this tendency to the centralization of industrial enterprises 
will be continued and new means will be sought for checking the 
tendency, even though it is working through the forms of existing 
law. The struggle between the two principles of individualism 
and co-operation will continue, and the question whether the best 
results are to be obtained by competition or by combination will be 
fought out until one prevails over the other, or a new and compos- 
ite result is obtained. 

This is a question of political economy, but at the bottom it is 
the conflict between two social desires; and as Chief Justice 
Holmes, of Massachusetts, has lately said,! the law is after all but 
the expression of the prevailing social desire, and courts and lawyers, 


1 HARVARD Law REVIEW, March, 1899. 
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therefore, have to deal with these questions; and we must at least 
have some knowledge of what these desires are, and we must be 
familiar with the tendency of the statutes and decisions in which 
these desires are expressed. me 

I do not propose to attempt to discuss this difficult subject as a 
whole. It has been discussed in many pamphlets and text-books, 
and has been considered in various aspects in judicial decisions, 
and it will, no doubt, be the theme of many political speeches dur- 
ing the next few years. It has seemed to me, however, that it 
might be interesting to this Association to hear some discussion 
of the policy adopted on this subject by the state that is commonly 
said to have done more than any other to enable this tendency to 
go on thus far under the forms of law, — the state which first per- 
mitted the forbidden “ Trusts” to establish themselves under the 
form of corporations, and has given legal existence to some of the 
greatest industrial and mercantile combinations of the country. 

The “ Trusts” having been declared illegal in New York as com- 
binations in restraint of trade, transferred their property to corpo- 
rations organized under the laws of New Jersey; and during the 
last ten years companies have been formed under the laws of that 
state under which the properties and business of corporations in 
all parts of the country have been united under one management, 
with capital stock of many millions, and the combinations thus 
formed have accomplished all the purposes of those that had been 
declared illegal in New York. 

In the report of the Committee of the Senate in New York upon 
the investigation of “ Trusts,” there was cited as an example the 
fact that a combination owning factories in several states, includ- 
ing New York, but without any semblance of any interest in New 
Jersey, secured a charter there and assumed to carry on its business 
in New York free from compliance with the beneficial restrictions 
of her laws. 

The fact that New Jersey permitted corporations to hold the 
stock of other corporations enabled any combination organized 
under the form of a “trust” to avoid the penalties imposed upon 
contracts in restraint of trade by simply causing a corporation to 
be formed in New Jersey, and to purchase the stock and so control 
the property and business of all the companies concerned in the 
“trust; ” and so it has come about that New Jersey destroyed the 
effect of the drastic measures taken elsewhere to stop the growth 
of great combinations of capital, and the number and extent of 
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such combinations have increased until now, when the notorious 
Whiskey Trust, which has been attacked with every possible 
weapon of offence in many states, has lately been organized 
under the laws of New Jersey as a corporation with a capital stock 
of one hundred and twenty-five millions, owning the property and 
business of nearly all the distilleries in the country; and the 
Federal Steel Company has formed under the same laws a consoli- 
dation of the steel and iron industries of the United States, and is 
the largest steel company in the world. 

A list of the largest industrial corporations formed within the 
past few months shows in a striking manner to what a very large 
extent New Jersey is responsible for the existence, under the forms 
of law, of great combinations of capital for controlling the indus- 
tries of the country. 

Thirteen hundred and thirty-six corporations were organized 
under the laws of New Jersey between the first of January and the 
first of August of the present year, with an authorized capital of 
over two thousand million dollars, and in a list of the existing in- 
dustrial corporations having stock and bonds exceeding ten million 
dollars, sixty-one were organized in New Jersey as against sixty in 
all other states. 

The following are some of the largest companies of this character 
organized under the laws of New Jersey during the current year: 
The Amalgamated Copper Company, with a capital of $75,000,000; 
The American Woollen Company, with a capital of $65,000,000; 
The American Hide and Leather Company, with a capital of 
$75,000,000; The American Cycle Company, $80,000,000; The 
National Tube Company, $80,000,000; The American Steel and 
Wire Company, $70,000,000; The National Steel Company, 
$59,000,000; The American Smelting and Refining Company, 
$70,000,000; The United States Worsted Company, $70,000,000; 
The Rubber Goods Manufacturing Company, $50,000,000; The 
American Ice Company, $60,000,000; The Distilling Company of 
America, $125,000,000; Federal Steel Company, $200,000,000. 

It is true that New Jersey is not the only state in which these 
large corporations have been formed. There are others which have 
offered great inducements to the formation of such companies. 
West Virginia and Kentucky have for a long time afforded especial 
facilities for the creation of companies intended to do business in 
other states, and Delaware has lately entered into active competi- 
tion with the others. New York and many other states have 
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followed the example of New Jersey in adopting the important 
provisions permitting corporations to hold stock of other compa- 
nies, and there are now few states in which corporations cannot be 
formed which would be capable of acquiring and controlling the 


property and business of other companies and forming combina- 


tions of the most formidable character. The fact remains, how- 


ever, that New Jersey is the state in which the greatest number of 


the largest corporations are organized. I need not give in detail the 
reasons why they are not organized in other states. In some, 
the state fees on incorporation are very large, and the property 
represented by capital stock is assessed for taxes at a higher value 
than similar property of individuals. In others, there is a super- 
vision of the business and the requirement of annual reports of the 
earnings or of the methods and results of the business, and there 
are some states in which the legislation against “ trusts” and com- 
binations is distinctly directed against corporations which in any 
way accomplish a similar result. 

In view of the strong expression of popular and also of judicial 
opinion against the combination of corporations for the control of 
industries, it is evident that New Jersey must answer before the 
country for the policy by which she has permitted to be accom- 
plished, under the forms of her law, a result which has been regarded 
by the courts and legislatures of many states as a serious menace 
to the social and political welfare of the people. 

I propose, therefore, to trace briefly the course of the legislation 
and judicial decisions in New Jersey with regard to business cor- 


_ porations, and to point out some of the reasons why the protection 


of her laws is sought in the formation and management of the 
corporations which control some of the largest industrial and 
mercantile interests of the country. 

And when I have done this, the question will remain whether 
the corporations thus formed under the laws of my own state are 
subject to the condemnation that has been pronounced against 
trusts and combinations in restraint of trade. I cannot attempt to 
discuss the subject on the economic or political side, but I wish to 
consider briefly the legal principles on which the condemnation is 
based, and see whether they apply to corporations which have 
acquired the property of rival companies, as well as to the com- 
binations made by means of contracts which have been declared. 
to be illegal as creating monopolies and as in restraint of trade. 
The policy of encouraging the combination of capital for the 
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promotion of industries is not a new policy in New Jersey. As 
early as.1791, when public-spirited citizens of New York, Pennsyl- 
vania, and New Jersey determined to form a company for the 
purpose of establishing manufactures in this country, they came 
to New Jersey for their act of incorporation. It was through the. 
influence and exertion of Alexander Hamilton that the plan was 
devised. It was a part of his plan of making a single and self- 
contained nation of the several states. The charter was drawn, or 
at least revised, by him, and on November 22, 1791, the Legisla- 
ture of New Jersey passed an act to incorporate the ‘“‘ Contributors 
to the Society for the Establishment of Useful Manufactures.” 
The authorized capital was one million dollars, and the company 
was empowered to hold property to the amount of four millions. 
Five hundred thousand dollars were subscribed and over two 
hundred thousand paid in. The capital stock named was one 
million dollars. The Governor of the state was authorized to 
subscribe, in the name of the state for shares to the amount of 
one hundred thousand dollars, and a lottery was authorized to 
be held for the purpose of raising one hundred thousand dollars 
more. The society was forbidden to go into general trade, but 
it was authorized to dig navigable canals and deepen rivers, with 
powers of condemnation, and given the right to take toll; and 
provision was made for the incorporation of the inhabitants of 
such district, not exceeding in area thirty-six square miles, as 
the society should select, and this district was to become a town, 
with a mayor and alderman, and was to bear the name of the 
great lawyer, William Paterson, who took part in framing the 
Constitutions and the Judiciary Acts of New Jersey and the United 
States. The site chosen was on the Falls of the Passaic, and the 
city of Paterson has been engaged for more than a century in 
useful manufactures, and her silk mills, her iron works and locomo- 
tive works, have contributed very largely to the development of the 
country at large; and, not neglecting political and legal affairs, she 
has lately given to the country its Vice-President and its Attorney- 
General. 

It was not until 1846! that any general act was passed for the 
formation of business corporations, and this again was an act for 
the encouragement of manufactures. Special charters were granted 
by the Legislature to companies of various kinds, and general acts 


1 Rev. Stat., p. 139. 
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had been passed providing for the incorporation of charitable and 
religious societies. There were statutes passed in 1817! and 1829? 
for the protection of creditors of incorporated companies. An act 
was passed in 1840° to prevent fraudulent elections, and there 
were various other general acts for the regulation of corporations, 
but the act of 1846 was the first to make a general provision for 
the aggregation of capital for the purpose of carrying on business 
without personal liability. This act is the basis of the statutes 
under which business corporations are now organized in New Jersey. 
The scope of the act was extended a little in a revision made in 
1849,‘ and stockholders were relieved of joint and several liability 
for the payment in of the whole of the capital stock. The objects 
for which corporations might be formed under these acts were 
limited to manufacturing, mining, mechanical, and chemical busi- 
ness. It was required that statements of the debts and assets 
should be published annually. No debts could be contracted 
beyond the amount of the capital stock, and stockholders were 
made liable to repay any part of the capital that might be with- 
drawn. Directors were held liable for debts if they failed to file 
statements of the payment in of the capital stock. The business 
of the company must be carried on within the state, and the 
meetings of the directors, as well as of the stockholders, must be 
held there; but it was not required that any of the directors, 
except the president, should be a resident of New Jersey. Care- 
ful provision was made for the regulation of elections, and power 
was given to the Court of Chancery to appoint a receiver and 
distribute the assets in case of insolvency. It was assumed in 
this legislation that the activities of New Jersey corporations would 
be confined within the state, and it was not until 1865 ° that ex- 
press provision was made that any company organized under the 
general law might carry ona part of its business outside of the 
state, and have one or more offices, and purchase and hold real 
and personal property outside of the state, on condition, however, 
that a statement to that effect were made in the certificate of 
incorporation. In 1866° it was declared that a dividend of the 
accumulated profits, reserving a working capital not exceeding half 
the amount of the capital stock, should be made every year, and 


1 Laws 1817, p. 18. 2 Laws 1829, p. 58. 
8 Laws 1840, p. 112. 4 Laws 1849, p. 300. 
5 Laws 1865, p. 354. 6 Laws 1866, p. 1034. 
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in 18721 it was required that a list of the officers and directors, 
with the residence of each, should be filed annually. 

During all this time special charters had been freely granted by 
the Legislature, and companies of every kind had been formed. 
The Legislature was subjected to the influences of those who 
sought for special favors, and the statute books were burdened 
with private acts of incorporation. In 1873 the Legislature aban- 
doned the policy of granting special charters to railroad companies, 
and passed an act by which any persons who chose to associate 
themselves together, and lay out a route and pay in the money 
required, should have power to build and operate a railroad any- 
where within the state; and in 1875 the Constitution was amended 
so as to forbid the granting of special charters, and the Legislature 
was directed to pass general laws under which corporations should 
be organized and corporate powers of every nature obtained. . In 
pursuance of the policy thus indicated, and even before the amend- 
ments proposed had been actually adopted, a general act was 
passed with a view to facilitating the organization of business 
companies and protecting the capital invested in them? 

The act was based upon the Act of 1846 as revised in 1849, re- 
lating to manufacturing companies and the existing acts regulating 
corporations in general. The scope of the act was extended so as 
to embrace not merely the various objects mentioned in the former 
statutes, but also “ every lawful business or purpose whatever.” 

In most respects the provisions of the law were the same as 
those of the former statutes, but an important change was made 
in the omission of the requirement of the annual publication of a 
statement of the amount of capital stock actually paid in, of the 
existing debts, and of the assets of the company. This provision 
has been retained in many states, and is characteristic of their 
policy in dealing with corporations; but in New Jersey, where the 
purpose is the protection of stockholders and creditors, it was 
considered that the publication of such a statement might, under 
many circumstances, be disastrous to the business, and that such 
a requirement would not be tolerated with respect to the business 
of individuals. Provision was, therefore, made that stockholders 
should have access at all reasonable times to the books of the 
company, and they were given power to make such provisions as 
' they thought fit in their by-laws for the regulation of the business ; 


1 Laws 1872, p. 27. 2 Rev. Stat. 1875, p. 175. 
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the public, or to its rivals, the precise condition of its affairs. 
The provision that the debts should not exceed the amount of the 
capital stock was repealed, and the liability of the directors for 
failure to file a certificate of the payment in of the capital stock 
was materially modified. 

Provision was now made for the first time that the directors 
might issue stock in payment for property purchased, and in this 
act of 1875 appeared the provision which has made it possible for 
residents of distant parts of the country to associate themselves 
for business purposes as corporations under the laws of New 
Jersey, The act declared that, if the by-laws should so provide, 
the directors of any company might hold their meetings, have an 
office and keep the books, except the stock and transfer books, 
outside the state, on condition, however, that they should always 
maintain a principal office within the state and have an agent in 
charge thereof; and the Chancellor and Judges of the Supreme 
Court were empowered, upon good cause shown, to make a sum- 
mary order for bringing any of the books within the state. It was 
only the meetings of the directors that could be held outside of the 
state, and this is so to-day. No permission has ever been given 
by any general statute to hold meetings of stockholders outside of 
the state, and the courts have held firmly to the principle that 
the organic action of the corporation itself in the meetings of its 
shareholders and the election of officers can only take place within 
the limits of the state. 

It was the evident policy of the Legislature to make it easy to 
form corporations and to encourage the aggregation of capital for 
business purposes. No previous public notice was required. No 
petition need be presented to any official for leave to incorporate, 
nor was it made necessary, as in Pennsylvania, for example, to 
obtain letters patent from the Governor. No limit was placed 
upon the amount of the capital stock. No tax of any kind was 


_ imposed upon the franchise or privilege of incorporating. No tax 


was laid upon the capital stock, and it was declared that the real 
and personal estate of all corporations thereafter formed should be 
taxed the same as that of individuals. The purpose was to treat 
the property and business of corporations in the same way as that 
of natural persons, and the only restrictions imposed were such 
as were thought necessary for the protection of stockholders 
and creditors. Corporations were not considered as being hostile 
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in any way to public interests, and the regulations were intended 
- for the protection of the persons interested in the companies 
rather than of the public. 

No important changes in the corporation laws were made for 
many years. It was not until 1883! that any fee in the nature of 
a tax was required to be paid on filing a certificate of incorporation, 
and no change in this fee has been made since then. The payment 
required is twenty-five dollars on a capital stock of one hundred 
thousand dollars, and twenty cents for every one thousand dollars 
of additional stock. It was in 1884 that franchise taxes were first 
imposed upon corporations, and in this year it was provided that a 
certain annual tax, by way of license for their franchises, should be 
paid by all corporations except certain kinds enjoying special privi- 
leges, which were specially taxed. Manufacturing companies and 
mining companies carrying on business within the state were at 
first wholly exempt, but now these also are taxed, unless at least 
fifty per cent of their capital stock is invested in manufacturing or 
mining within the state. The tax is one-tenth of one per cent 
upon the capital stock up to three millions, and one-twentieth of 
one per cent upon the excess up to five millions, and fifty dollars 
for every million after that. This tax was imposed simply for the 
purpose of additional revenue, and the rates were made low in 
pursuance of the long-established policy of encouraging, rather 
than hindering, the aggregation of capital for the purposes of 
business. The amount of the tax is based upon the amount of the 
capital stock, and nothing is left to the discretion of taxing officers, 
and the law has remained substantially unchanged ever since it 
was first enacted. 

It was in 1888 that the Legislature first made provisions for 
corporations holding and disposing of the stock of other companies ; 
but one of these was of doubtful meaning and the other was limited 
to certain companies, and it was not until 1893, a year after a 
similar act had been passed in New York, that the general act was 
passed declaring expressly that it should be lawful for any corpora- 
tion of the state of New Jersey to purchase, hold, and sell the stock 
or bonds of any other corporation in the same manner as an indi- 
vidual might do ; but even before this it had already been the prac- 
tice of corporations, under the advice of counsel, to purchase and 


1 Laws 1883, p. 252. 2 Laws 1888, p. 385, 445. 
3 Laws 1893, p. 301. 
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deal in such stocks under the policy indicated in existing statutes 
and the general power to hold and deal in property of every kind, 
in the same manner as natural persons. 

It was this power to acquire and hold the stock of other corpo- 
rations that made it possible for corporations to be organized in 
New Jersey for the purpose of acquiring the stock of other com- 
panies of a similar character, and so to control their property and 
business, and to bring about under the form of corporate owner- 
ship the great combinations which, when produced by means of 
contracts, had been declared in other states to be in restraint of 
trade and contrary to public policy. 

There was a further revision of the general corporation law in 
1896.1 The limit of fifty years to the duration of a corporation 
was removed, and provision was made for the creation of different 
classes of stock, with such preferences and voting powers as might 


_be expressed in the certificate, debts in all cases having preference 


over preferred stock; and under this provision founders’ shares (as 
they are called in England) may now be created. In 1897? acts 
were passed for the protection of the stockholders and officers of 
domestic and foreign corporations against suits within the state 
upon any personal liability arising under the corporation laws of 
other states. Still further changes were made in 1898.2 The 
incorporators were authorized to define and limit the powers of the 
officers, directors, and stockholders so that the certificate should 
be not merely a record of the incorporation, but also have the 
nature of a charter controlling the action of its several parts. 
Stringent provisions were made to secure the maintenance at all 
times of a registered principal office, at a definite place within the 
state, with an agent always in charge thereof, on whom process may 
be served, and from whom information as to the affairs of the com- 
pany may be obtained by all who are entitled to it ; and companies 
so registered were relieved of the necessity of giving information 
to the tax assessors of other states of the actual residence of their 
directors and stockholders. 

In 18994 an act was passed which facilitates combinations by 
declaring that thereafter it shall be lawful for any corporation, 
except railroad and canal companies, with the consent of two-thirds 
in interest of its stockholders, to lease its property and franchises 
to any other corporation. ; 


1 Laws 1896, p. 277. 2 Laws 1897, p. 124. 
3 Laws 1898, p. 407. * Laws 1899, p. 334- 
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The statutes relating to conspiracy have a bearing upon the 
policy of the state with regard to combinations in restraint of trade. 
Under the Revised Statutes of 18461 it was a misdemeanor to 
combine or conspire to commit any act injurious to trade or com- 
merce, and the law remained unaltered on this point until 1892. 
Under a similar statute in New York combinations in restraint of 
competition were held to be illegal ;? but in 1892 the act relating to 
conspiracy was amended in New Jersey so as to omit all mention 
of acts injurious to trade or commerce,’ and it had already been 
declared that it should not be unlawful for workmen to bind them- 
selves by agreement to persuade others to enter into combinations 
against entering or leaving an employment.* 

At the risk of being tedious I have reviewed in some detail the 
course of legislation in New Jersey with regard to corporations, for 
the purpose of showing what the policy of the state has been with 
respect to the aggregation of capital for business purposes, and 
how it came about that capital from other states has sought the 
protection of her laws in the formation of corporations, with power 
to acquire and hold the stock of other companies, and unite under 
one control the property and business of many rival’enterprises. 

It has been asserted with some heat that New Jersey has 
encouraged foreign enterprises to be incorporated under her laws 
with a view to obtaining relief from the proper restrictions and 
obligations imposed by the laws under which they really belong, 
and it is suggested that it is only through ignorance of the uses to 
which it would be put that she has thus permitted her system to 
be abused.® 

I think that a careful examination of the course of legislation 
and judicial decision in New Jersey will show that in dealing with 
the organization and regulation of corporations she has followed a 
consistent, definite, and progressive policy. This policy is different 
from that of many states. It is a policy of encouraging rather than 
discouraging the aggregation of capital. It regards the corpora- 
tion as a means of bringing the savings of many into efficient use 
as capital for the development of resources and the promotion of 
industries. It treats the corporation as an association for the pur- 
pose of business, and deals with it as it deals with individuals and 


1 Revised Statutes, 1846, Crimes, sec. 61. 
2 People v. Sheldon, 139 N. Y. 251. 

3 Laws 1892, p. 200. ' 4 Laws 1883, p. 36. 

5 Report of the New York Senate Committee on Trusts, 1897, p. 21, 22. 
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partnerships in the conduct of their affairs. It adopts the principle 


that men, whether associated as partners or in joint-stock companies 


under the name of corporations, should be allowed all the liberty 
that is consistent with public safety and order; that freedom of 
contract is an essential part of the liberty of the citizen, and that 
the largest practicable freedom of the individual is for the best 
interest of the community. 

In pursuance of this policy, the constitution has forbidden the 
granting of special privileges or franchises and the creation of cor- 
porations by a special act of the Legislature or patent from the 
Governor, and the laws have declared that any persons under cer- 
tain conditions may form a corporation for any lawful purpose 
whatever. Special regulations are made for those that are given 
public franchises in the exercise of the eminent domain, or the use 
of the public streets, or those that occupy positions of trust like 
banks or insurance companies; but in regulating corporations 
formed for general business purposes the laws have been directed 
to the protection of stockholders and creditors, and to the security 
of the money invested rather than to the regulation of the business 
in the interest‘of the general public. It has been thought best to 
treat them as business enterprises, subject only to the inexorable 
laws of trade and to the restrictions that govern individuals in the 
conduct of their business affairs. The statutes, therefore, have 
made provisions by which the stockholders, in their certificate of 
incorporation, or in their by-laws, may define and limit the powers 
of the officers and directors, or may give them such ample powers 
as they may think necessary for the successful conduct of the busi- 
ness. Stockholders are given the right to inspect the books, with 
power to enforce it for proper purposes and in a reasonable manner. 
They may demand and have full reports from the directors of the 
condition of the business. An election must be held every year, and 
in every way the directors are responsible to the fullest extent to 
the stockholders and subject to their control; but no obligation is 
put upon an ordinary business company to make the condition of 
its affairs known to the public. It is only to stockholders and 
creditors who have a personal interest in the matter that the com- 
pany is obliged to make known its condition ; and, since the revision 
of 1875, there has been no law requiring statements of the debts 
and assets to be filed or published, nor have assessors been author- 
ized to inquire into the earnings for the purpose of imposing a tax 
upon income. 
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It is largely because of this feature of the policy of New Jersey 
in dealing with corporations, and because the, conduct and condi- 
tion of the business are treated as private and not public affairs, 
and are not made the subject of the scrutiny of the assessor, the 


curiosity of the public and the jealousy of rivals, that men engaged | 


in large business enterprises, even though in other States, seek the 
protection of the laws of New Jersey. 

With regard to taxation, the policy of New Jersey has been to 
make the burden moderate and invariable. No taxes at all were 
imposed upon corporations as such until 1884,and the burden then 
imposed was a definite tax at a moderate rate upon the amount of 
the capital stock actually issued, and the rate then fixed has 
remained unchanged ever since. It is not left with the assessors 
to determine the value of the franchise and the amount of the tax, 
and a company can count with certainty upon the amount of the 
tax both at the present time and in the future. The tax on prop- 
erty is levied as if it were held by individuals. It is a local and 
not a State tax, and the assessment is made upon the property 
itself and not on the capital stock. 

The element of stability is an important characteristic of the 
laws governing corporations in‘ New Jersey. Few changes have 
been made in the statutes during a long period, and these were 
made along the lines of development already laid down. The 
decisions of the courts also have been consistent and uniform. 
The courts have not been easily disturbed by sudden changes of 
public opinion with respect to corporations, and the bar has been 
able to rely upon an orderly development of legal principles 
governing corporate enterprises. Stability in legislation and 
judicial decision are an important inducement in the choice ofa 
domicile for an organization which is to endure for an indefinite 
period, and, in view of the possibility of failure and the sudden end 
of the corporate life, it is also satisfactory for the parents of the 
enterprise to know that in case of dissolution it will have skilful 
treatment and decent burial. It is a fact of some importance in 
determining the location of a company in New Jersey that in case 
of insolvency, or on dissolution for any cause, the winding up of a 
corporation is in the hands of the Court of Chancery; and that this 
is but one court for the whole State, made up of judges set apart 
for dealing with cases in equity, and acting together with the 
Chancellor at the head, so that the policy and practice of the court 


are fixed and well known, and there is no conflict of local jurisdic- 
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tions with respect to injunctions and the appointment of receivers, 
and that this court is well known to consist of men of integrity and 
sound discretion well acquainted with the law. 

These are some of the reasons why capitalists in other States 
organize corporations under the laws of New Jersey, and they are 
based for the most part upon the policy adopted by New Jersey 
with reference to corporations organized by her own citizens, and 
obviously without intention of drawing them away from other 
States. The chief points of difference in actual policy between 
New Jersey and a majority of the States relate to the supervision 
of the business in the interest of the public, and the modes and 
extent of State taxation. On both of these points the policy of 
New Jersey was established many years ago, and it was not until 
the opposite policy in other States had been carried so far as to 
become oppressive that persons began to seek the benefit of 
organization under the laws of New Jersey. I need not now 
discuss the question which of these two kinds of policy is the better 
from an economic point of view. It is enough to say that the 
policy of New Jersey was adopted with a view to the interests of her 
own people and the development of her own resources ; and if it be 
found to be one that encourages the aggregation of capital for the 
promotion of industries in other parts of the country, this in itself 
is not sufficient reason for a change of policy on the part of New 


Jersey. 
Edward Q. Keasbey. 


[ Zo be continued.]| 


1 
f 
| 
. 
qi 
| 
| 
i 
4 
\ 


HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 


SUBSCRIPTION PRICE, $2.50 PER ANNUM. ...... . 35 CENTS PER NUMBER. 


Editorial Board. 

JosePH P. Corron, JR., Editor-in-Chief. 
Bruce WYMAN, 7reasurer. SANFORD ROBINSON, 
NorMAN B. BEECHER, DEAN SAGE, JR., 
EDWARD C. BRADLEE, ROBERT B. STONE, 
WALLACE B. DONHAM, GRAHAM SUMNER, 
HENRY FLETCHER, EDWARD S. THURSTON, 
Roy C. GAssErR, WARREN, 
FRANK E. HARKNESS, EEKMAN WINTHROP, 
GARDNER K. Hupson, SyDNEY R. WRIGHTINGTON. 


By the death of Edward Winslow Fox of the third-year class on Sep- 
tember the eighteenth the editorial board of this Review has been 
decreased and its efficiency lessened. And bitter as this loss is to us — 
his friends —it has a wider significance, for no young man ever gave 
greater promise of a valuable life. He entered the Law School full of 
the best academic honors from Harvard College, and in the School his 
work was of the highest quality. He seemed curiously fitted for the law: 
he was careful, firm, of sound judgment, — in manner direct, convincing, 
and of rare dignity,—in all eminently judicial. His friends know him 
as a man of absolute integrity and of great personal attractiveness. He 
would, it seems, have been a power in any community in which he 
lived. 


Tue Law ScHoot.— The Law School opens with a larger entering 
class than last year, — full statistics will appear in the December 
number. There are a few changes in the curriculum to record. Surety- 
ship has become a two-hour course under the title of Suretyship and 
Mortgage. Massachusetts Practice will be given by Mr. E. R. Thayer in 
place of New York Practice. Damages, Patent Law, and Roman Law are 
omitted. Professor Ames has charge of Sales, and Assistant Professor 
Westengard of Property II. As was expected, Professor Williston 
resumes his class in Contracts after an interval of three years. Mr. Bige- 
low, LL.B., 1899, is assisting Professor Beale in Criminal Law. The Bail 
Courts for practice in pleading will be continued. Carriers and Admir- 
alty under Professors Beale and Strobel respectively will together form a 
two-hour course. The increase in size of the School necessitates a more 
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extended division into sections of the classes. Property I, Property II, 
Torts, Contracts, Bills and Notes, and Evidence are divided into two 
sections ; Pleading into three; and Criminal Law, as last year, into four. 


THE Dreyrus Case. — Alfred Dreyfus, a Jew, captain of the French 
artillery, in December, 1894, was convicted of a charge of treason by a 
court-martial, proceedings of which were not made public. Subsequently 
it has appeared that the conviction was largely based on the belief that 
Dreyfus was the author of the “ dordereau,” a document extracted from 
the waste-basket of a foreign embassy supposed to be in his handwriting. 
It announced the transmission of military information to the foreign 
government, is agreed to be authentic, and is clearly treasonable. It is 
understood that certain other documentary evidence —to be noted later 
— reinforced the belief in his guilt. 

In January, 1898, the Dreyfusites brought to public trial Commandant 
Esterhazy —this again a military court-martial — on a charge of having 
written the “ dordereau.” One of the main points of the Dreyfusites was 
the similarity of Esterhazy’s handwriting to that of the “ dordereau.” The 
theory of the defence was that it was written by Dreyfus, but that in 
attempting to avert suspicion he had imitated Esterhazy’s hand—a 
curious inconsistency in the light of the line of proof which brought about 
the conviction of Dreyfus, for the “dordereau” was then, it seems, 
supposed to have been written by Dreyfus in his own hand. The court 
refused to allow the prosecution to give evidence or to make any reference 
to the Dreyfus trial to contradict that verdict, declaring it chose jugée. 
Naturally Esterhazy was acquitted. The conduct of the trial showed 
pretty clearly that the result was rendered under order, and the only 
point scored by the Dreyfusites was in showing — conclusively — that 
Esterhazy was a thorough-going rascal. 

In 1898 Emile Zola received three trials and a final conviction in an 
. action for libel for impeaching the justice of the Esterhazy court-martial. 
a) See 11 Harvarp Law REviEw, 539. These trials were important largely 
in that they brought to light certain portions of the evidence on which 
Dreyfus was originally convicted — and the thinness of it. 

By this time the aspect of affairs had greatly changed. Through the 
efforts of one Colonel Picquart and the Dreyfusites it became clear that 
Po it was strongly probable that a certain amount of the evidence against 
q Dreyfus had been manufactured to reinforce the original verdict, and 
| again that this was done with the cognizance of some members of the 
. general staff of the French army. In August, 1898, Colonel Henry, an 

ardent anti-Dreyfusite, and, through his official position as chief of the 

Secret Service Bureau succeeding Picquart, most prominent in the 
it series of trials, committed suicide after arrest; but before his death 
A confessed to having forged certain proof of Dreyfus’s guilt, a document 
it purporting to come from a foreign government referring to their connec- 
2 tion with Dreyfus. The document had been used, though not shown, in 
it the first Zola trial. 
it Not until after this did Dreyfus obtain a retrial. In the present year, 
it at the petition of the Minister of Justice the Court of Cassation, the 
it supreme court of criminal appeal in France, because of the presentation 
q of new evidence reopened the Dreyfus case and finally decided on a new 
it court-martial. (For a short description of the powers of the Court of 
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Cassation see Mr. Richard Hale’s “The Dreyfus Story,” page 23). 
The work of the Court of Cassation was not a retrial, but practically an 
examination of the Dreyfus side of the case —its process was largely 
secret. It is to be noted that in neither English or American law is there 
a like provision for the reopening of a criminal case after verdict 
because of new evidence. Texas seems the sole exception—there a 
court of criminal appeal may review the facts after verdict. The retrial of 
Dreyfus began on August 8, 1899, and continued until September 8th. The 
trial — save four days which were occupied with the examination of docu- 
ments — was public. The evidence, as far as we know it, given at that 
trial sums up — to the ordinary reader — something thus : there had been 
a leakage in the offices of the general staff by which important military 
information had gone to foreign nations. It seems Dreyfus was rather a 
prying, busybody, not very efficient officer. There appeared no direct 
evidence connecting Dreyfus with any treasonable practice. Certain 
methods of French procedure at that trial —as in the whole series of 
trials — seem to the Anglo-Saxon absurdities. The witnesses told their 
stories, ideas and beliefs, and lugged in extraneous matter as they 
pleased. There was no efficient cross-examination allowed; hearsay 
from unreliable sources, mere gossip, was constantly reported that no 
English or American court — even military — would receive ; the deposi- 
tions of foreign attachés who presumably had knowledge of the affair were 
refused, perhaps on sound political reasons ; a great part of the testimony 
was devoted to besmirching Dreyfus’s personal character ; the generals | 
of the army consistently bullied the minor officers who sat as judges ; 
and more than all these, there was, as there had been in all the trials, a 
constant dwarfing of the prisoner’s right to a full hearing when it came, 
or seemed to come, in conflict with the political interests of the country 
and the French army. That is, for us, the amazing aspect of the case. 
That the rights of the individual must yield before the necessities of state 
is a fundamental proposition of the French law, on it the sole system of 
so-called “ administration ” law of continental countries rests. Perhaps 
we Anglo-Saxons cannot understand that principle or the extent to which 
it should be carried, but it seems impossible to get away from the conclu- 
sion that it was flagrantly misused to convict a man against whom there 
were insufficient proofs. Under such conditions Dreyfus was found guilty 
of treason with extenuating circumstances, to be immediately pardoned 
by President Loubet. 


A DEVELOPMENT OF THE JAMESON Rap. — To those who recall the 
Transvaal raid of 1895 simply as a premature expression of a political 
ambition which to-day is concentrating the whole power of England upon 
the South African Republic, it is well to point out the startling liabilities 
of the Hon. Cecil Rhodes, if the rest of Jameson’s men follow the ex- 
=~ set in the recent case of Burrows v. Rhodes and Jameson, 80 L. T. 

ep. 591. 

A trooper sued the instigators of the raid for damage sustained on that 
expedition. The fraudulent misrepresentation that they were to protect 
the lives of English citizens under the sanction of Her Majesty, it was 
claimed, had caused the plaintiff in good faith to “render himself liable 
_ to severe punishment for violating the laws of England.” On demurrer 
it was argued for the defendant that the court should refuse its aid, since 
the declaration disclosed the plaintiff's own criminality in violating the 
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Foreign Enlistment Act and since in pari delicto melior est conditio defen- 


dentis. Whether or not this declaration did admit the plaintiff's criminality 
may well be doubted. ‘Though it stated that the plaintiff’s act had ren- 
dered him liable to punishment for crime, his good faith was also alleged 
and by the demurrer admitted. These allegations were doubtless incon- 
sistent, since ignorance of essential facts would prevent the existence of 
the criminal intent. Judge Kennedy assumed, however, the construction 
most favorable to the defendant: that this was one of that limited class 
of statutory crimes which require no general intent. To such cases he 
wisely denied the application of the defendant’s broad proposition 
(though laid down by Lord Lyndhurst, C. B.,in Colburn v. Patmore, 1 Cr. 
M. & R. 73) that no criminal can have an“action for indemnity against 
one who participated in his offence. 

It would seem, indeed, that wherever a plaintiff through reasonable 
mistake of fact has subjected himself to prosecution or suit, he may seek 
indemnity from one who procured his wrongful act. ‘Thus, one who inno- 
cently converted goods in reliance on the misrepresentations of the de- 
fendant may have indemnity. Adamson v. Jarvis, 4 Bing. 66. On the 
contrary, a plaintiff, who had accepted a bill of exchange to compound a 
felony which the defendant was about to prosecute, could not seek indem- 
nity for costs sustained in a suit on the void bill by a worthless indorsee 
of the defendant. Fivaz v. JVichols, 2 Com. B. 501. From these cases it 
appears that the true interpretation of the maxim of par delictum emphasizes 
less the fact that the parties are liable for the same faults, than the fact 
that the faults are equal. The test of the latter is the parties’ intent. 
They are not equally at fault when the plaintiff can say as a reasonable 
man that he committed the offence without evil intent at the instigation 
of the defendant. 


REVOCATION OF GUARANTY BY DEATH OF GUARANTOR. — The confusion 
in the law as to whether the death of a guarantor amounts to a revocation 
of his guaranty, in so far as reliance upon it after that time is concerned, 
rests mainly upon the fact that many courts fail to distinguish between 
the several groups into which such contracts naturally fall. In a bare 
agreement to guarantee, made in the expectation of a future sale to a third 
person, it is difficult to find any consideration until such sale actually 
takes place. A sale made after the death of the guarantor, therefore, can- 
not amount to a completion of the contract ; for the doctrine of mutual 
assent demands that both parties be living at the time the contract is 
made. It is different, however, when the consideration passes upon the 
making of the agreement to guarantee. Here the bargain is complete ; 
hence the liability of the guarantor is not terminated by his death but 
passes to his executors or administrators. Kernochanv. Murray, 111 N.Y. 
306. ‘The result is the same in a guaranty under seal, though it rests on 
a different principle ; it is the seal and not the passing of any considera- 
tion that makes it a contract. It would seem to make no difference, 
therefore, if the guarantor dies before any action is taken in regard to his 
guaranty. 

The authorities are not entirely in accord with the views here expressed. 
In Jordan v. Dobbins, 122 Mass. 168, it was held that a guaranty even 
though under seal is revoked by the death of the guarantor. This case 
is quoted at some length and with approbation in a recent decision of 
the Kentucky Court of Appeals. Aitken v. Lang's Admr., 51 S. W. Rep.. 
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154 (Ky.). Yet in the latter case there is nothing to show that the guar- 
anty was under seal. Though the ultimate judgment is correct, there- 
fore, the court seems to have'taken no notice of the fundamental 
difference between a simple contract and a covenant. Yet in carrying 
out to its fullest extent the doctrine advocated above, one is met by a two- 
fold difficulty. To say that the guarantor’s death does not revoke the 
guaranty under seal is to impose upon the guarantor’s estate a heavy _ 
burden that may last for an indefinite length of time, though the estate 
of the guarantor may look to equity for relief. See ational Eagle Bank 
v. Hunt, 16 R. I. 148. On the other hand, when the guaranty is not 
under seal, the holder is often induced to act in reliance upon it after the 
death of the guarantor and before he has had notice of that fact. As in 
the law of agency the death of the principal revokes the agent’s author- 
ity without notice, so here there is at common law no escape from this 
difficulty. 


Ex Post Facro Laws.—It is well settled that a retroactive law 
which increases the punishment of a crime is, as to offences committed 
before that time, an ex fost facto law, and hence under our Federal Con- 
stitution a nullity. Whether, however, a mere change in the nature of 
the punishment inflicted is to be deemed within the constitutional :limi- 
tation is a question on which the courts do not agree. According to 
some authorities any law is ex fost facto which makes an act punishable 
- “in a manner in which it was not punishable when committed,” or 
“which increases the punishment with which an act was punishable 
when committed.” Shepherd v. The People, 25 N. Y. 406. On the other 
hand it has been held that the substitution for one form of punishment 
of another that is undoubtedly less severe is not an ex post facto law. 
This doctrine would seem to be more in accordance with the apparent 
object of the constitutional provision, did it not leave the whole question 
as to the relative severity of punishments to judicial discretion. This 
discretion, moreover, seems to be of a highly variable nature as between 
the different States. In Indiana a maximum punishment of imprison- 
ment for seven years was deemed to be less severe than the infliction of 
not more than one hundred stripes. Strong v. State, 1 Blackf. 193. Owing 
to the great degradation of the punishment stripes have been held to be 
worse than the death penalty. Herder v. State, 7 Tex. 69. Yet in South 
Carolina a change from death to fine, imprisonment, and whipping was 
allowed by the Court of Appeals. State v. Williams, 2 Rich. 418. 

In the light of these conflicting views as to the relative severity of 
various punishments, and as to which the criminal would prefer to suffer, 
—for in reality that is the ultimate test, —it would seem that the better 
rule is that which excludes any change in the manner of punishment, — 
excepting only a change from death to life imprisonment. Many authori- 
ties support this exception, and recently it has received the sanction of 
the Supreme Court of Mississippi, where, “to obviate the scruples of 
those conscientiously opposed to the infliction of the death penalty,” a 
statute gives the jury discretionary powers to fix the punishment for 
murder at life imprisonment or death. This change was held not to be 
ex post facto. McGuire v. State, 25 So. Rep. 495 (Miss.). This excep- 
tion only may well be allowed to the rule of strict construction. To go 
farther, however, is to leave to the discretion of the court questions 
which the precedents seem to show are difficult of decision and often 
unsatisfactory in result. 
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RicHt oF Levy On Unripe Crops. — At common law crops which 
require expenditure of labor, fructus industriales, are personalty, and as 
such are subject to levy and sale on sheriff's writ. Aémball v. Satiley, 
55 Vt. 285. And, apart from statute, this general rule would seem to 
apply also in the case of unripe crops. In the recent case of Zipion v. 
Maritszell, 57 Pac. Rep. 806 (Wash.), the Supreme Court of Washington 
takes a different view. There a lessee of land contracted with his lessor 
to harvest a crop of wheat and deliver one third of it to his landlord. 
In pursuance of a judgment against the tenant a sheriff levied on the 
growing crop three months before its maturity. The court held that the 
levy could not be made, for owing to the condition of the property its 
severance from the soil would result in no gain to the creditor and con- 
siderable loss to the debtor. Furthermore, the serving of the writ would 
abrogate the contract and extinguish the landlord’s interest in the crop. 

These difficulties, however, are more apparent than real. ‘The levy 
and sale do not require immediate severance of the crop from the soil 
with a consequent loss to the debtor and small gain to the creditor. 
The vendee under sheriff’s sale would have a reasonable time in which 
to remove the goods,— and in the present case a “reasonable time” 
would fairly extend to the maturity of the crop. This seems the true 
result on principle, — to hold otherwise is to defeat the very object for 
which the levy is allowed. Peacock v. Purvis, 2 Brod. & Bing. 362. The 
second difficulty which influenced the court was the existence of the 
agreement between the landlord and the tenant. But by this contract 
the landlord had no estate in the grain until the crop had ripened and 
was divided. Until then the wheat, being still personal property of the 
tenant, was subject to seizure. It is indeed possible that the court so 
construed the contract as to make the parties tenants in common of the 
crop. Such is an ordinary form of contract in similar cases. But in 
this event the sheriff might seize the whole, sell the interest of the debtor, 
and the vendee by the sale would simply become a tenant in common 
with the landlord. It was also suggested that the agreement here was 
for services to be performed only by the lessee. But the landlord’s 
personal wishes alone should not operate to defeat the creditor’s right. 
On principle and on authority, then, it seems clear that the levy should 
have been allowed. 


LANDLORD AND TENANT — HOLDING OvER.— Tenancies from year to 
year owe their origin to judicial legislation growing out of the hardships 
of estates at will where no notice was necessary to terminate the lease. 
Accordingly where a tenant enters under a lease void because of the 
Statute of Frauds, or under an unfulfilled agreement to lease, and yearly 
rent has been agreed on, admitted, or actually paid, he is held a tenant 
from year to year in jurisdictions where such tenancies are allowed. Doe d. 
Tilt v. Stratton, 4 Bing. 446; Right d. Flower v. Darby,1 T. R. 159. It 
is also well settled in New York that if a lessee holds over after the 
expiration of his term his landlord may elect to treat him as a trespasser 
or as a tenant from year to year. And this rule has been rigidly applied. 
In Haynes v. Aldrich, 31 N. E. Rep. 94 (N. Y.), the defendant remained 
in possession three days after the expiration of his lease. Sickness and 
inability to engage trucks were his excuses, — yet the court forced on 
him a new tenancy. 
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In view of this, one is surprised to find the recent decision in Herter v. 
Mellen, 53 N. E. Rep. 700 (N. Y.), favoring the tenant. The defend- 
ants were lessees of the plaintiff for one year, rent- payable monthly, 
and gave due notice that they would leave at the expiration of the term. 
They were compelled, however, to hold over for two weeks owing to the 
serious illness of their mother, whose life would have been endangered had 
she been taken from the house. The Court of Appeals held —three 
judges dissenting — that the failure to surrender possession promptly 
did not result in a tenancy from year to year under the terms of the prior 
lease. Purely as a matter of precedent it would seem that the minority 
had the best of it. However, had the court decided against the defendant 
it should have held him liable as tenant from month to month rather than 
as tenant from year to year, since the rent was payable monthly. 13 
Harvarp Law Review, 142. The strict rule is so severe, so hard to 
justify, that it is scarcely to be regretted that the New York court has 
departed from precedent. To hold the procrastinating tenant as a mere 
trespasser is a very different question from forcing him against his will 
to continue as lessee. Moreover, the new tenancy is founded on a 
supposed agreement between the parties implied from the fact of holding 
over. And when the defendant states clearly that he does not wish to 
continue in possession it is hard to imply sucha contract. The principal 
case, then, is clearly a step in the right direction. 


_ SUICIDE AFTER AssauLT. — In the case of People v. Lewis, 57 Pac. Rep. 
470 (Cal. Sup. Ct.), one Farrell during an altercation was shot by the 
defendant so that according to expert medical testimony death must 
have resulted within an hour. Shortly after the shooting the victim by 
cutting his throat made a wound sufficient in itself to cause death in 
much less than an hour. The defendant was convicted of manslaughter, 
and on appeal the court affirmed the conviction, declaring that the two 
wounds concurrently contributed to cause death and the defendant was 
accordingly responsible. 

An exactly similar case has so seldom arisen that a clear statement of 
the law is difficult to find. Much of what is said on the topic by text- 
writers is based upon the remarks in 1 Hale P. C. 428. But the illustra- 
tions there given assume either that the first wound was not itself mortal 
or that death was hastened by unskilful medical treatment: neither 
instance is strictly in line with the circumstances of the present case. 
In State v. Scates, 5 Jones N.C. 420, however, it was held that where the 
victim of a mortal blow received subsequent fatal injuries from a second 
person the first wrongdoer must be acquitted. 

_ The decision of the court in the principal case is not easy to justify. 
To hold the defendant guilty of murder it is necessary to establish an 
unbroken causal relation between his act and the death of the victim. 
_ Unless his act was partly or wholly the cause he cannot be responsible, 
If the deceased because of pain or fright had so far lost his self-control 
as not to be responsible for his act, the defendant ought to be convicted. 
But in this case it does not appear that such were the facts. Moreover, 
it is unsatisfactory to say that “but for” the first wound the second 
would not have been given ; yet this is suggested with favorable comment. 
Again, it is clearly erroneous to regard the defendant’s act as the last 
wrongful act in the series which resulted in death. To say that the two 
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acts “concurrently contributed ” is little more than a recognition of the 
physical fact that the deceased at the time of his death was bleeding 
from both wounds. Failure to establish the causal relation, then, neces- 
sarily makes the suicide a subsequent independent act for which the doer 
alone is responsible. The defendant, therefore, should have been held 
only for the criminal assault. 


SuccESSION TAxES AND THE ConstTIruTION.— What will constitute a 
direct tax within the meaning of the third section of the United States 
Constitution after a century of decisions is again disputed. In the case 
of High v. Coyne, 93 Fed. Rep. 450 (Cir. Ct., Ill.), on demurrer to a 
bill to enjoin the imposition of the Succession Tax provided by the War 
Revenue Act of 1898, it was held that such a tax is not upon property 
in the ordinary sense, but on the privilege of succession thereto: that it 
is, therefore, not a direct tax. 

The Constitution requires that direct taxes be apportioned to the States 
according to population. This impractical method has induced a some- 
what technical definition of direct taxes. To economists contemporary 
with the Constitution direct taxation seems to have meant a tax on the 
capital or revenue of individuals as distinguished from a tax on their 
expenses. In interpreting the Constitution, however, there was a ten- 
dency till 1894 to reduce this definition to capitation and land taxes. 
Hylton v. United States, 3 Dall. 171; Veazie Bank v. Fenno, 8 Wall. 533- 
And so a succession tax like that in the principal case has been held in- 
direct as falling outside this definition. Scholey v. Rew, 23 Wall. 331. 
In the Income Tax cases, however, there appears a more liberal tendency. 
The definition of direct taxes was extended there by a divided court to 
include personalty and incomes derived from realty or personalty. Pol- 
lock v. Farmers’ Loan and Trust Co., 157 U.S. 429, 158 U.S. 601. It is 
possible, therefore, that the Supreme Court will now overrule Schoey v. 
Rew, supra, and hold this Succession Tax also direct. On the other 
hand, the distinction of the Circuit Court between the right to succeed to 
property on the death of the former owner and the right of ownership has 
been taken so constantly in State courts under various constitutional pro- 
hibitions that it has become the generally accepted doctrine. Minot v. 
Winthrop, 162 Mass. 113. 

As an original question it would seem hardly conclusive to say, with 
these courts, that a tax on succession is not a tax on a property right but 
an excise on a privilege conferred by the State, which, throughout the 
history of the common law, the State has regulated, — which, according 
to some courts, the State may abolish. Society also grants as a privilege 
private ownership ; and whether deemed rights or privileges, both, under 
our constitutions, are subject to State regulation differing only in degree. 
That there has been much greater restriction of succession, is, however, 
a sensible ground for a distinction, — one which will not conflict with the 
income tax cases. The common-law doctrine that a rent of land is an 
incorporeal hereditament, and, therefore, itself in the nature of realty, 
may logically explain the decision that an income tax is direct. It may 
well be, however, that the court was largely influenced in that case by the 
convenience of treating the income from property as property itself, and 
that this tendency to avoid technical distinctions in a matter of commer- 
cial importance will lead them to say in this case that the right to succeed 
to property is itself a property right. 
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RECENT CASES. 


BANKRUPTCY — PROPERTY VESTING IN TRUSTEE. — He/d, that the interest of a 
husband in the real estate of his wife during her lifetime and after issue born does 
= 2 " his trustee in bankruptcy. esseltine v. Prince, 95 Fed. Rep. 802 (Dist. 

t., Mass.). 

By the general provisions of section 70 of the Bankruptcy Act of 1898 all interests 
in real estate of the bankrupt vest in the trustee. Under the corresponding section, 
§ 14, of the Bankruptcy Act of 1867 the courts had no difficulty in holding that the 
estate of a tenant by the curtesy initiate passed to his trustees subject to the limita- 
tions inherent in the nature of the estate. Re M/’ Kenna, 9 Fed. Rep. 27. The same 
result was reached under a similar provision of the English Bankruptcy Statute. 
Cooper v. McDonald, 7 Ch. D. 288. Such, doubtless, should be the general rule. But 
the Federal court in the principal case is governed by Massachusetts law, which does 
not consider this species of estate transferable. Lynde v. MacGregor, 95 Mass. 182. 
The decision, therefore, will probably not be followed in other jurisdictions. 


_ BANKRUPTCY — SET-OFF OF CLAIMS. — A and B were jointly liable on a promis- 
sory note, and B was also indebted to A. A became bankrupt and B paid the note. 
Feld, that B cannot set off a moiety of the note against his indebtedness to the estate 
of A. Re Bingham, 94 Fed. Rep. 796 (Dist. Ct., Vt.). 

The Bankruptcy Act of 1898, § 68, following the Bankruptcy Act of 1867, § 20, 
directs a set-off in all cases of mutual debts except debts arising after the bankruptcy 
or procured after the bankruptcy with a view to such use. The present case does not 
fall within these exceptions, since the claim existed before the bankruptcy and the 
claimant came into the position of the original obligee by subrogation. Smith v. 
pts 6 N. Y. 305; Humphreys v. Blight, 4 Dill. 370. But, to constitute mutual 
debts within the meaning of the statute, it is held requisite that they should be con- 
tracted between the same persons in the same capacity and in the same right. Xe 
Lane, 2 Low. 305; Munger v. Albany, etc. Bank, 85 N. Y. 580; Gray v. Rollo, 18 Wall 
629. And since in the principal case the claim of the debtor against the estate is that 
of another, gained by subrogation, the lack of such mutuality seems obvious. Accord- 
ingly, the refusal of the court to allow the set-off is unexceptionable. 


BILLS AND NOTES — TRANSFER AFTER MATURITY — NoTICcE.—A _ pledgee of a 
promissory note, wrongfully transferred it after maturity to an innocent party. eé/d, 
that the transferee is entitled to collect the note. Young Men’s, ete. Co. v. Rockford 
Nat. Bank, 5 N. E. Rep. 297 (TIil.). 

The court goes on the ground that the defendant could not be charged with notice 
of the wrongful transfer because the rule that the transferee after maturity takes sub- 
ject to equities applies only to equities between maker and payee. It is generally held, 

owever, that any defence which would be valid against the transferrer of a note is equally 
valid against the transferee after maturity. A/iller v. Bingham, 29 Vt. 82; Hatch v. 
Dennis, 10 Me. 244. These cases regard such a transfer as not depriving the true owner of 
his title ; an overdue note in this respect resembling an ordinary chattel. Zexasv. Hard- 
enburg, 10 Wall. 68. A better view seems to be that the title to such paper passes 
on assignment just as it does before maturity, and that the fact that it is overdue 
charges the holder with notice of equities existing between the maker and payee, since 
he must know that the note should be home at maturity. To say, however, that the 
holder must at his peril find out the rights as between previous holders is burdensome 
and unjust. The principal case, while contrary to the great weight of authority, seems 
good sense and sound principle. Connell v. Bliss, 52 Me. 476. 


CARRIERS — RAILROADS— MONOPOLIES.—A_ railroad company prohibited all 
rma vehicles except those of one corporation from standing and soliciting business 
before the entrance to its depot. é/d, that this regulation is invalid as tending to 
restrict competition and enhance prices. /ndianapolis Union Ry. Co. v. Dohn, 53 N. 
E. Rep. 937 (Ind.). 

The existence of statutory or constitutional provisions has complicated the decisions 
on this point, but the weight of authority is probably in accord with the principal case. 
Hack & Bus Co. v. Sootsma,84 Mich. 195; State v. Reed, 24 So. Rep. 308. The decisions 
contra distinguish between granting the sole right to receive and deliver passengers 
and the sole right to solicit them, finding an interference with public right only in the 
former case. Old Colony R. R.v. Tripp, 147 Mass. 35; New York, etc. R. R. Co. v. 
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Sheeley, 27 N. Y. Supp. 185. The question is one purely of public policy, and on the 
whole the view of the principal case seems the better. Reasonable regulations fixing the 
time and place in which hackmen may solicit are essential for proper service and are 
permissible; but the law may well refuse to allow a railroad to create a practical mo- 
nopoly in which there is great possibility of public injury without any corresponding 
probability of public advantage. 


CONSTITUTIONAL LAw — Ex Post Facto Laws.—A retroactive law substituted 
life imprisonment for the death penalty as the parsnment for murder. /e/d, that as 
to offences committed before the passage of the law and punishable thereafter, it is 
not an ex post facto law. McGuire v. State, 25 So. Rep. 495 (Miss.). See Nores. 


CONSTITUTIONAL LAW — MUNICIPAL CORPORATION — REGULATION OF WEIGHT 
OF BREAD. — Held, that a city ordinance fixing the minimum weight of a loaf of bread 
is invalid. Buffalo v. Collins Baking Co., 57 N. ¥. Supp. 347 (Sup. Ct., App. Div., 
Fourth Dept.). 

The ground taken in this somewhat novel decision is that the ordinance interferes un- 
reasonably with the right of each individual to regulate his own business. Granting that 
the municipality had any power to regulate the weight of a loaf, it cannot be said that 
the provisions of the ordinance in question were an unreasonable exercise of that power. 
And the right of a poe a? regulate the ~— and quality of bread has had re- 
seg judicial recognition. Munn v. Illinois, 94 U.S. 113, 125; People v. Wagner, 86 

ich. 594; Paige v. Hasackerly, 36 Barb. 392; Mobile v. Yuille, 3 Ala. 137. It is diffi- 
cult to support the case, which is chiefly interesting as illustrating a not unusual ten- 
dency to give undue weight to an ordinary conception of the term “liberty.” 


CONSTITUTIONAL LAw— Succession Tax. — Held, that the succession tax in 
the War Revenue Act of 1898 is constitutional. High v. Coyne, 93 Fed. Rep. 450 
(Cir. Ct., Ill.). See Nores. 


CoNnTRACTS — FRAUD — NEGLIGENCE. — A lessee who was unable to read signed 
a lease after it had been read to him by the lessor, who fraudulently suppressed certain 
conditions contained therein. He/d, that the lessee is bound by such conditions as 
against the lessor. Binford v. Bruso, 54 N. E. Rep. 146 (Ind.). 

The court cited Lindley v. Hofman, 53 N. E. Rep. 471, for the proposition that in. 
order to relieve the signer of an instrument from liability thereon, not only must the 
instrument have been obtained by fraud, but also the party executing it must have been 
free from negligence. In that case, however, the rule was invoked against the maker 
of a promissory note, which was in the hands of a purchaser for value without notice. 
There is no doubt that an innocent purchaser of negotiable paper, obtained by fraud, 
may collect it from a negligent maker, Leach v. WVicols, §5 Ill. 273; but such a case 
furnishes no argument for the proposition that an instrument obtained by fraud should 
be enforced between the pay because the signer was negligent. A man may act ona 
positive representation of fact, notwithstanding the fact that means of knowledge were 
open to him. Coftrill v. Krum, 100 Mo. 397. And when one relies on another’s state- 
ment, that other should not be allowed to say he was negligent. Smith v. Land, 
etc. Corporation, 28 Ch. D. 7. It is difficult to see how the case can be supported. See 
Alexander v. Brogley, 43 Atl. Rep. 888, contra. 


CONTRACTS — GUARANTY — DEATH oF GUARANTOR. — On a written guaranty not 
under seal the seller sought to charge the guarantor’s estate for goods sold after the 
guarantor’s death, but before he had notice of that fact. He/d, that the death of the 
guarantor was a revocation of the guaranty as regards all sales made after that time. 
Aitken v. Lang’s Admr., 51 S. W. Rep. 154 (Ky.). See Notes. 


CONTRACTS — ILLEGAL CoNTRACTS — EIGHT Hour Law.—A statute provided 
that the working day in smelters and mines should be eight hours; and that any 
“person, body corporate, agent, manager, or employer” violating the provisions of 
the act should be deemed guilty of a misdemeanor. e/d, that the statute applies 
alike to employer and employee, and an employee working in a smelter more than eight — 
hours per day cannot recover for his services during the overtime. Short v. Bullion, 
etc. Mining Co., 57 Pac. Rep. 720 (Utah). 

This appears to be the only decision on a point of considerable interest. A dis- 
senting opinion takes the ground that the statute was designed to protect the laborer 
against oppression by his employer, and should not be turned against him whom it was 
intended to benefit. The United States Supreme Court expressed, oditer, a similar 
opinion in passing upon the constitutionality of the law. Holden v. Hardy, 169 U.S. 
366, 397. This construction is perhaps more consistent with the somewhat ambiguous 
wording of the enactment. On the other hand, the view of the majority, that the law, 
dealing as it does with occupations peculiarly injurious to the health, was passed as 
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a protection not only to the laborer, but to the community at large, embodies a broader 

and more satisfactory conception of the policy of the enactment, and justifies the 

or" that the employee cannot waive its provisions, Birkett v. Chatterton, 13 
. 299. 


CONTRACTS — JUDICIAL SALE — DESTRUCTION OF PROPERTY BEFORE DEED, — 
A purchaser at a judicial sale paid part of the purchase money, but before the deed was 
delivered the premises were partially destroyed by fire. Ae/d, that the purchaser has 
gained no legal or equitable title, and is, therefore, not bound to take the premises. 
Harrigan v. Golden, 58 N. Y. Supp. 726 (Sup. Ct., App. Div., Second Dept.). 
It has been held in New York that in a judicial sale the mortgagee cannot enforce 
— performance against the purchaser, because the referee is the seller, and he 
one can invoke the aid of equity. A/itchell v. Bartlett, 51 N.Y. 447. As the right to 
equitable actions is mutual, it follows from this reasoning that the purchaser could spe- 
cifically enforce the sale against the referee. The position of the principal case that 
the purchaser gains no equitable title by the sale is clearly inconsistent with this deduc- 
tion from the earlier case. Moreover, if the ordinary purchaser of land is to be given 
— rights against the seller before the delivery of the deed, it is difficult to see 
why the vendee at a judicial sale should not have similar rights, and decisions in other 
— a in line with this opinion. Duff v. Randall, 116 Cal. 226; Stewart v. Freeman, 
22 Pa. St. 120. 


ConTRACTS— SuIr BY BENEFICIARY.— M contracted with C to leave her prop- 
erty by will to the plaintiff, her niece, but wrongfully devised it to the defendant. 
Ffeld, that the plaintiff as beneficiary is entitled to enforce performance of the con- 
tract by the defendant. Zverdell v. Hill, 58 N. Y. Supp. 447 (Sup. Ct., Special Term). 

The New York courts have previously held that an intended beneficiary, not a 
party to the contract, can maintain an action for its performance only when such 
person is related lineally or married to the promisee, or has a legal claim against 
the promisee and thus a legal interest in the execution of the agreement. Buchanan 
v. Tilden, 158 N. Y. 109; Durnherr v. Rau, 135 N. Y. 219. The principal case 
carries still further the doctrine of consideration by relationship, which at the outset 
seems opposed to sound principle. See 12 Harv. LAW REv. 560. Justice might be 
accomplished equally well on the equitable theory of constructive trusts. The 
defendant has received through the wrongful act of another property, for which he 
gave no value. He therefore should hold the same as a constructive trustee for the 
victim of the wrong. See 13 Harv. LAw REV. 227. 


CRIMINAL LAW — HoMICIDE— SELF DEFENCE. — e/d, that to justify the taking of 
life in self defence, the accused must show that he had reasonable grounds for believ- 
ing yi 7 a peril of life or serious bodily harm. People v. Kennedy, 54 N. E. 

ep. 51 (N. Y.). 

he doctrine of this decision is supported by the great weight of authority. Maher 
v. People, 24 Ill. 241; Shorter v. People, 2 N. Y. 193; abois v. State, 25 So. Rep. 529. 
It has been held, indeed, that if the accused can show that he acted from an honest 
belief in the greatness and imminence of his peril he will be excused. Grainger v. State, 
5 Yerg. 459. But the dangers of such a broad rule are self-evident ; the slightest 
pearances might justify the most extreme measures. The question being one of public 
policy, the probable results to the community at large govern, and therefore a reason- 
able as well as an honest belief on the part of the defendant should be demanded. 


CRIMINAL LAw — SUICIDE AFTER ASSAULT. — X, after being mortally wounded 
by ashot from the defendant’s gun, cut his own throat. é/d, that the defendant is 
guilty of homicide. People v. Lewis, 57 Pac. Rep. 470 (Cal., Sup. Ct.). See Nores. 


DAMAGES — BREACH OF CONTRACT.— In an action against the defendant for the 
breach of his promise to make the plaintiff an heir, 4e/d, that the measure of damages 
is the value of the services rendered and the outlay incurred by the promisee on the 
faith of the promise. Sandham v. Grounds, 94 Fed. Rep. 83 (C. C. A., Third Cir.). 

It is a fundamental rule that the measure of damages for a breach of contract is the 
value of the promise, and not the consideration nor the outlay. Roper v. Johnson, L. R. 
8C. P. 167. And such also is the rule in cases of anticipatory breach like the present. 
Brown v. Muller, L. R. 7 Ex. 319. Accordingly, upon principle the measure of 
damages in the principal case should be the present value to the promisee of the estate 
of the promisor at his death. But such a value wouldusually be so uncertain as to be 
incapable of proof, and consequently the promisee would fail wholly. See 13 HARV. 
Law Rev. 149. As it avoids this unfortunate result the rule adopted in the present 
case which allows the promisee to recover his outlay is to be commended although it is 
contrary to the theory of damages. Inaccordare Hutchinson v. Snider, 137 Pa. St. 1; 
Bernstein v. Meech, 130 N. Y. 354; United States v. Behan, 110 U. S. 338. 
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EVIDENCE — HEARSAY — DECLARATIONS OF INTENTION. — In a suit to probate a 
will, the issue was undue influence. Aé/d, that declarations of the testator, made 
before, at the time of, or after making the alleged will are admissible to establish his 
intention. Re Burn’s Estate, Px S. W. Rep. 98 (Tex., Civ. App.). 

An exception to the rule of evidence excluding hearsay admits declarations of declar- 
ant’s existing state of mind, that is to say, contemporaneous statements of intention. 
Mutual Life Ins. Co. v. Hillmon, 145 U. S. 285. Much confusion has arisen from 
a failure to distinguish between such cases and those where a declaration is intro- 
duced as tending to show a weak mental condition. Such declarations of a testator, 
made within a reasonable time after the execution of the will, may give rise to a legiti- 
mate inference on the issue of his sanity at the time of the execution. Waterman v. 
Whitney, 11 N. Y. 593. But the case is quite different where a testator’s declaration 
of his own intention is offered. Such declarations may be made under such circum- 
stances as to be of direct probative value on the issue of intention at another time, but 
the court in the principal case seems not to have gone into that question. The rule 
laid down admitting generally declarations made after the will, is apparently the result 
of a failure to make the distinction noted above. 


EVIDENCE — RAPE— CHARACTER OF PROSECUTRIX. —In a prosecution for ra) 
held, that evidence is admissible to prove that the prosecutrix had previously had in- 
tercourse with other men. People v. Shea, 57 Pac. Rep. 885 (Cal., Sup. Ct.). 

The court declined to overrule the early case of Benson v. State, 6 Cal. 221, holding 
that specific acts of unchastity with men other than the defendant might be proved to 
negative the probability of resistance on the part of the prosecutrix. This rule has 
been adopted in a few cases. State v. Reed, 39 Vt. 417; Titus v. State, 7 Baxt. 132. 
But the general and better view is that, while the chastity of the prosecutrix “_' 
questioned, it can be attacked only by evidence of general reputation. 3 Greenl. Ev., 
14th ed., 203; Commonwealth v. Harris, 131 Mass. 3365 State v. Fitssimon, 18 R. I. 236. 
It is an objection to the rule of the principal case that it allows a multiplicity of issues 
and is likely to work a surprise on the prosecution; nor is proof of specific acts so 
much more persuasive on the question of chastity than evidence of general reputation 
as to counterbalance its manifest disadvantages. 


EvIDENCE — SUBSEQUENT REPAIRS — RELEVANCY. — Hé/d, that evidence of repairs 
having been made to machinery after an accident is admissible to show negligence in 
not having made such — at an earlier period. Champion Ice Mfg., etc. Co. v. 
Carter, 51 S. W. Rep. 16 (Ky.). 

The rule laid down in the present case finds favor in several jurisdictions. McKee 
v. Bidwell, 74 Pa. St. 218; St. Louis, etc. R. R. Co.v. Weaver, 35 Kan. 315. Subse- 
quent repairs, however, do not necessarily show prior negligence or defect, as they 
may be acts of extreme caution and not absolutely requisite for protection. It would 
be better, therefore, to exclude such evidence as irrelevant and as having but little pro- 
bative value. Afchison, etc. R. R. Co. v. Parker, 12 U. S. App. 132. Its admission, 
moreover, will have the undesirable tendency to discourage employers in making 
alterations and repairs which would render machinery more safe and accidents less 
frequent. The great weight of authority is contra to the present case. Columbia, etc. 
R. R. Co. v. Hawthorne, 144 U.S. 202; Corcoran v. Village of Peckskill, 108 N. Y. 151. 


Persons — DIvoRCE — TEMPORARY ALIMONY. — In an action for divorce, brought 
by the wife, the husband denied the marriage. e/d, that in order to be entitled to 
temporary alimony the wife must prove the marriage by a preponderance of the evi- 
dence. Hite v. Hite, 57 Pac. Rep. 227 (Cal., Sup. Ct.). 

The view taken by the principal case was adopted in M/cKenna v. McKenna, 70 Il. 
App. 340. On the other hand it has been held that, in order to get temporary alimony, 
it is enough for the wife to make out a fair probability that she will maintain her alle- 
gations. Brinkley v. Brinkley, 50 N. Y.184; Collins v. Collins,80 N. Y.1. Although 
such a proceeding is summary, the only safe rule is to require that essential facts 
proved by a preponderance of the evidence that is presented at the hearing. Consid- 
erations of public policy in divorce cases should have no great weight, since either rule 
may work hardship in extreme cases. Hence, while the authority on this point is about 
evenly divided, the rule of the principal case seems the preferable one. 


PROCEDURE — PHYSICAL EXAMINATION. — In an action for personal injuries, 4e/d, 
that the court has the power to compel the plaintiff, on pain of dismissal, to submit to 
a physical examination by medical experts. Lane v. Spokane Falls, etc. Ry. Co., 57 Pac. 
Rep. 367 (Wash.). 

The above decision is supported by the weight of authority. Schroeder v. Chicago, 
etc. Ry. Co., 47 lowa, 375; Graves v. City of Battle Creek, 95 Mich. 266. Some courts 
deny the existence of such a power on the ground that it infringes upon the right of 
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personal immunity. Union Pacific Ry. Co. v. Botsford, 141 U.S. 200; McQuigan v. Del- 
aware, etc. R. R. Co.,129 N. Y. 50. The latter view seems extreme and not conducive 
to justice. A physical examination is the best kind of evidence of the character and 
extent of an injury. and would produce no serious personal inconvenience or danger if 
conducted in a proper manner and by competent persons. The doctrine of the princi- 
pal case thus tends to a better ascertainment of the truth and a prevention of fraudulent 
actions, and on these grounds may be justly commended. 1 Greenl. Ev., 16th ed., 


§ 469 m. 


PROPERTY — LEASE — HoLpING OvEeR. — The defendants, lessees of the plaintiff 
for one year, gave notice that they would surrender the premises at the expiration of 
the term. Owing to a serious illness in the family they were obliged to hold over for 
two weeks. e/d, that the landlord cannot continue the lease for another year. Her- 
ter v. Mullen, 53 N. E. Rep. 700 (N. Y.). See Nores. 


PROPERTY — Loss oF LIEN.— The plaintiff in an action of trover declared on a 
factor’s lien, but later amended and averred title. e/d, that the right to insist on the 
lien is not thereby destroyed. Rosenbaum v. Hayes, 79 N. W. Rep. 987 (N. D.). 

Both the English and American authorities are contrary to the view expressed, hold- 
ing that the mere assertion of ownership destroys the lien. Boardman v. Sill, 1 Camp. 
410, note; Hanna v. Phelps, 7 Ind. 21; White v. Gainer, 3 Bing. 23. While these cases 
take the ground that the lien is lost by merger, they fail to explain how one right can 
merge in the mere assertion of another. The court in the principal case discards this 
view and rests the decision of such cases on the ground of estoppel. The result thus 
reached commends itself as a just solution of the question. If the defendant has relied 
on the assertion of title and has been thereby damaged, the plaintiff will be prevented 
from setting up his lien. Otherwise the plaintiff’s error will not prejudice his rights. 


PROPERTY — STATUTE OF LIMITATIONS — ADVERSE UsE. — The defendant occu- 
pied real property for the statutory period under a mistaken belief that it was part of 
the public domain, and with the expectation of acquiring title from the government. 
Held, that this does not constitute adverse possession under a statute vesting the ad- 
pte — for the required time with a perfect title. Beale v. Hite, 57 Pac. Rep. 

reg.). 

If a man innocently occupies another’s land under the belief that it is his own, so that 
there is in fact a claim of title against the world, his possession is generally considered 
adverse. See 13 HARv. Law REv. 152. The principal case raises the question whether 
a claim antagonistic to the owner’s title merely is sufficient, and on this point there is a 
direct conflict. In accord with the view therein expressed is Schleicher v. Gatlin, 8 Tex. 
270. Contra are Fellows v. Evans, 43 Pac. Rep. 491; McManus v. O’ Sullivan, 48 Cal. 7. 
The latter decisions seem right. e exact wording of the statute, on which the prin- 
cipal case lays such stress, is unimportant, since statutes of limitation are now generally 
considered as vesting the title, no matter what their wording. Their object is to quiet 
title, and the underlying theory is that the owner is barred after a certain time by his 
negligence. As such negligence arises wherever there is an unopposed occupancy 
under a claim hostile to the owner’s title, the existence of such a claim alone should be 
sufficient to bar recovery. j 


PROPERTY — TREES— SEVERANCE. — He/d, that standing trees sold in contempla- 
tion of immediate severance from the soil are personal property. 7Z7/ford v. Dotson, 51 
S. W. Rep. 583 (Ky.). 

The weight of authority in this country is opposed to the view here taken. Hirth 
v. Graham, 50 Ohio St. 57; Green v. Armstrong, 1 Denio, 550. In England and in a 
number of the States, however, the doctrine of the principal case has prevailed. Marshall 
v. Green, 1 C. P. D. 35; Claflin v. Carpenter, 45 Mass. 580. This doctrine rests upon 
the theory of constructive severance, the expressed intention of the parties to the sale 
being regarded as bringing about a change in the nature of the subject-matter. Such 
a view is objectionable as adding to the number of legal fictions ; and, moreover, it is 
confusing and unnecessary. There appear to be no cases where the attempt has been 
made to apply it to similar easily removed products of the earth, such as coal and 
stone. It is simpler and more logical to regard all such substances as retaining the 
inherent quality of realty until severed. 


SALES— STATUTE OF Fraups. — Hé/d, that a contract for the sale of articles to be 
manufactured is within a statute requiring a writing in the case of a sale of goods or 
chattels of a certain price or over. Mechanical Boiler Cleaner Co. v. Kellner, 43 Atl. 
Rep. 599 (N. J., Sup. Ct.). 

The court in this case has adopted the Massachusetts view that a contract to sell 
articles to be manufactured in the regular course of business is a sale of goods within 
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the Statute of Frauds, and not a contract for labor and materials. Mixer v. Howarth, 
Mass. 205; Goddard v. Binney, 115 Mass. 450. The New York courts, on the other 
and, hold that a contract of sale is not within the statute unless the articles are in 
existence at the time the agreement is made. Parsons v. Loucks, 48 N. Y. 17; Cooke v. 
Millard, 65 N.Y .352; Higgins v. Murray,73N.Y.252. Since the degree of completion 
required under the phrase “in existence Was never been defined by the New York 
courts, the uncertainty of the rule tends to cause confusion and renders it unsatisfac- 
tory in practice. It would seem, then, that as between the two doctrines the one exist- 
ing in Massachusetts is preferable. 


Torts — Contracts — Duty To THIRD PARTIES. — The defendant company con- 
tracted to furnish the city with a supply of water adequate for protection in case of fire. 
The plaintiff’s house was burned because of the defendant’s failure to perform the con- 
tract. He/d, that the plaintiff can recover. Gorrell v. Greensboro Water Supply Co., 32 
S. E. Rep. 720 (N. C.). 

While the declaration in the principal case sounded in tort the court seems to have 
allowed a recovery on the ground of contract. In either aspect it is difficult to sup- 
port the decision. The cases almost universally hold that one who by contract assumes 
an obligation to use care toward another is not thereby placed under any duty toward 
third parties. Winterbottom v. Wright, 10 M & W.109. Nor does the principal case 
fall within an exception which holds that such a duty is imposed when the subject-mat- 
ter of the contract is dangerous to life. Thomas v. Winchester,6 N.Y. 397. If, on the 
other hand, the case be considered from the standpoint of contract, the great weight of 
authority is against allowing a recovery where the beneficiary is not expressly named, 
but belongs merely to a class which is benefited by the performance of the agreement. 
Boston, etc. Trust Co. v. Salem Water Co.; 94 Fed. Rep. 238; Bush v. Artesian, etc. Water 
Co., 43 Pac. Rep. 69. 


Torts — CONTRIBUTORY NEGLIGENCE — LOOK AND LISTEN RULE. — Hé/d, that 
the failure of a plaintiff to stop, look, and listen before crossing a railroad track, is not 
contributory negligence as a matter of law. /udson v. Central Vermont R. R. Co., B 
514 (N. Y.) ; Central R. R. Co. v. Jones, 95 Fed. Rep. 370 (C. C. A., 

ixth Cir.). 

These cases, establishing the law in the United States Circuit Courts and the New 
York Court of Appeals in regard to the look and listen rule, are in accord with the 
great weight of authority and lay down the better doctrine. Jerre Haute, etc. R. R. Co. 
v. Voelker, 129 Ill. 540; Cincinnati, etc. R. R. Co. v. Farra, 31 U.S. App. 307. Con- 
tributory negligence is a question depending on the circumstances of each particu- 
lar case, and for the court to say that the plaintiff is negligent as a matter of law in 
every case if he does not stop, look, and listen before crossing a railroad track, seems 
an unwarrantable encroachment on the province of the jury. Yet such a rule is firmly 
established in some jurisdictions, particularly Pennsylvania. Pennsylvania R. R. Co. 
v. Beale, 73 Pa. St. 504; Reading & Columbia R. R. Co. v. Ritchie, 102 Pa. St. 425. 


Torts — DAMAGES — MENTAL SUFFERING.— While the plaintiff and his wife 
were passengers on the defendant’s road, drunken men were allowed to enter the car, 
and use obscene language. é/d, that the plaintiff may recover for injury to his wife’s 
feelings. Houston, etc. Ry. Co. v. Perkins, 528. W. Rep. 124 (Tex., Civ. App.). 

By the weight of authority mental suffering is not regarded as an element of damages 
except when it is the result of physical injury. Victorian Ry. Commrs. v. Coultas, 13 
App. Cas. 222; Spade v. Lynn, etc. R. R., 168 Mass. 285. However, an increasing 
number of cases allow damages where such mental suffering results in perceptible 
physical injury. Bell v. Great Northern Ry. Co. 26 L. R. Ir. 428; Purcell v. St. Paul 
Cily Ry., 48 Minn. 134. The latter seems the sounder view. In fact, whatever injury 
results from a tortious act, should, in theory, be compensated for in damages. But as 
a matter of public policy, it is best to restrict this rule to cases where the fact of injury 
to the nervous system can be cones | shown through its effect upon the body. ith- 
out this restriction a flood of groundless and fraudulent claims would inevitably result. 
The principal case, while logically unassailable, overlooks the pernicious results sure to 
ensue from its practical application. Its doctrine has been followed, however, in a 
number of jurisdictions. Wadsworthv. Western Union Tel. Co., 86 Tenn. 695 ; Reese v. 
Western Union Tel. Co., 123 Ind. 294. 


Torts — Deceit — PLEADING. — The ag 80 brought an action of deceit against 
the defendants for inducing a violation of the Foreign Enlistment Act. The latter de- 


murred on the ground that the declaration disclosed a joint violation of said act by 
the plaintiff. 7e/d, that the demurrer is overruled. Burrows v. Rhodes & Jameson, 
80 L. T. Rep. 591. See NoTEs. / 
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TRusTs — FRAuD — ConstTRUCTIVE Trust.— A was about to make a gratuitous 
transfer of land to X. B, by fraud, induced A to convey the property to an innocent 
purchaser in consideration of certain notes and a mortgage on the property given to B. 
eld, that X is not entitled in equity to have the notes and mortgage assigned to her 
by B. Sipes v. Decker, 78 N. W. Rep. 769 ( Wis.). 

If B had by fraud induced A to convey the land in question to her, she would have 
been compelled to hold it as constructive trustee for X. Segrave v. Kirwin, Beat. 157; 
Bulkley v. Wilford, 2 Cl. & Fin. 177. Had she in breach of that trust conveyed the 
res to a purchaser for value without notice she would have held the proceeds of the 
transaction upon a like trust. Zyrevelyn v. White, 1 Beav. 589; Cheney v. Gleason, 117 
Mass. 557. The fact that the conveyance was made directly to an innocent vendee 
does not change the principle involved or affect the rights and duties of the parties 
concerned. B, through her fraud, has got into her control the product of property 
which would otherwise have gone to X, and such product in good conscience belongs 
to X. Therefore, the court should, in accordance with established rules of equity and 
in analogy to decided cases, have declared B a trustee of these securities for the 
grantor’s intended beneficiary. 


TRUSTS — PAROL AGREEMENT — CONSTRUCTIVE TRusT. — The plaintiff purchased 
and had conveyed to the defendant, his wife, a tract of land which the wife orally agreed 
to hold in trust for him. é/d, that the plaintiff is not entitled to have the land con- 
veyed tohim. Murray v. Murray, 53 N. E. Rep. 946 (Ind.). 

It is well settled in Indiana that a resulting trust does not arise where the husband 
pays the purchase price for land and the title is vested in the wife, although there is no 
statute forbidding it. Lochenour v. Lochenour, 61 Ind. 595; Montgomery v. Craig, 128 
Ind. 48. The court might, however, have given the land to the plaintiff upon another 
theory. It is held in England that a grantee of land upon an oral trust to reconvey, 
who refuses to fulfil his obligation, must hold as constructive trustee for the grantor. 
Davies v. Otty, 35 Beav. 208; Haigh v. Kaye, L. R.7 Ch. 469. The plaintiff in the 
principal case was in substantially the same position as the grantor in the English cases, 
and was entitled to a like relief if they are sound. It is believed that they are. The 
courts do not enforce an express trust in violation of the Statute of Frauds. They create 
a new trust upon the ground that the grantee shall not take advantage of the statute 
to work a fraud, but must either perform his undertaking or surrender the land to him 
who is in equity best entitled to it. This doctrine has been generally repudiated in this 
country, but there has been some tendency recently to adopt it in cases like the present. 
Gage v. Gage, 31 N. Y. Supp. 903. 


REVIEWS. 


THE NECESSITY FOR CRIMINAL APPEAL as illustrated by the Maybrick . 
Case. Edited by J. H. Levy. London. 1899. pp vii, 609. 

The chief value of this book is the verbatim report of Mrs. Maybrick’s 
trial, now for the first time published in convenient form. Both in itself 
and in the legal circumstances that surround it, this is one of the most 
remarkable trials of the century, and it well repays careful study. 

The five hundred pages of trial, in the intention of the editor, are merely 
illustrative of the need of some court for the revision of convictions of 
crime. In further emphasis of this need, he has appended statements 
of the law of many countries bearing on the question of revision. This 
part of the book is perhaps neither so useful nor so convincing as the 
editor hoped. Revision of a criminal conviction may mean either of two 
things, — revision of the facts, or a new trial because of error of law. In 
foreign systems of law these two things are not clearly distinguished, as 
the statements in this book show; in our system of law the distinction is 
fundamental and necessary. The desire for a Court of Criminal Appeal 
which shall revise findings of fact is a desire with which most lawyers 
will not greatly sympathize. Why should one accused of crime, who has 
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had the advantage on his trial of the extremely liberal provisions of our 
law, and has been convicted by a jury, claim the advantage of a second 
chance before a bench of judges? ‘Trial by jury is reprobated by some 
more or less perfectly informed persons, but never, probably, on the 
ground that it is too apt to convict the innocent. If the jury is not to 
be abandoned, it would seem a sufficiently liberal tribunal for the deter- 
mination of fact. For revision because of errors of law, on the other 
hand, a court ought surely to be provided ; and the chief defect of the 
English judiciary to-day is that for error of law in the course of the trial 
a convicted person cannot secure a new trial. The absence of a Court 
of Criminal Appeal on points of law is a glaring defect of English justice. 
Both these points are emphasized by the case of Florence Maybrick. 
That the woman was morally guilty of the murder of her husband is 
probable on the evidence ; whether a verdict of guilty could legally be 
justified on the evidence is doubtful ; but that she had a fair and legal 
trial no lawyer, on reading the report of the trial, could possibly affirm. 
In an American court a hundred valid exceptions would have been taken 
to the judge’s charge, and no lawyer would have consented to argue them 
for the prosecution. ‘The conviction is in fact a sombre monument of the 
decay of a great intellect. If a Court of Criminal Appeal for revision of 
errors of law had existed at the time of the trial, Mrs. Maybrick would 
have obtained a new trial ; she could not ask for more than that. If 
revision on the facts had been legally attainable, she would have had a 
slender chance of acquittal. J. H. B. Jr. 


A TREATISE ON THE Law oF Evipence. By Simon Greenleaf. Sixteenth 
Edition, revised, enlarged, and annotated by John Henry Wigmore. 
Boston : Little, Brown, & Co. 1899. pp. cxxxiv, 993- 

Few text-books have had so great an influence in moulding a branch 
of the law as Greenleaf’s Evidence. Since its first appearance in 1842 it has 
been constantly followed by the courts, and it may be said that very much of 
it — errors and all — has been assimilated into American law. But certain 
factors have worked great changes. in the law of evidence since the time of 
its publication: broad statutory changes have cut out whole blocks of 
the law, there has been a surprising extension of certain principles in new 
and unexpected directions, and again careful study of the subject has 
altered — nay, subverted — old ideas of its principles. And in the mean 
time the classic of the subject has passed through constant editions with 
surprisingly little change save the piling up of citations. With the full 
consciousness of these conditions Mr. Wigmore has prepared the sixteenth 
edition of Greenleaf — and it is more than a re-editing of the book, it is 
a remoulding of it. The substantial part of Greenleaf — so much as has 
become of the tissue of the law — the editor has left in its old form. This he 
has surrounded with new sections which amplify, explain, and correct it. 
Where the original text is entirely inadequate or obsolete, it is relegated 
to appendices, and entire new chapters are inserted. In his exposition of 
the principles of the law of evidence the editor has largely followed the 
work of Professor Thayer. In the general plan, as well as in detail, — 
and he is the first to claim it, — he has made constant use of Professor 
Thayer’s results. The amount of work in Mr. Wigmore’s edition is monu- 
mental, more, it seems, than if he had written an entirely new treatise. 
Not only is the law of evidence carefully examined and minutely worked 
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out, but, harder still, all this new matter he has fitted into the original 
Greenleaf, and the work is well done. The completeness of the lists of 
authorities brought down to date, care in composition, a thorough grasp 
of principles, and orderly workmanship at once mark the work apart from 
the modern machine-made text-book. Sometimes perhaps the author 
shows a certain rashness in his statements, a willingness to see the prog- 
ress of the law in the progressive tendencies of certain jurisdictions ; 
but on the whole it is eminently sound. There is one practical objection 
to the book — perhaps unavoidable, when we remember the plan of the 
edition — it is not an easy book to use. Mr. Wigmore’s mechanical 
devices for distinguishing the various strata of Greenleaf and his editors 
are hardly adequate, the sublettering of sections that almost exhausts the 
alphabet is inconvenient, and the original Greenleaf is sometimes almost 
muffled by the explanations. Again, those portions of the text which Mr. 
Wigmore has himself supplied are occasionally not clear because of an 
overminuteness of detail. But these are the almost necessary faults of an 
exhaustive text-book ; in spite of them, Mr. Wigmore’s work is admirable. 
je P. C. Jn. 


THE Law or Presumptive EvipENcE. By John D. Lawson. Second 
Edition. St. Louis: Central Law Journal Company. 1899. pp. 
xcii, 710. 

Presumptions and rules of presumption are commonly enough classi- 
fied as belonging peculiarly to the law of evidence, — an error doubtless 
due to ill-considered phraseology of the judges. A presumption —that 
which is taken for granted — is merely a name for a method of abbrevi- 
ating judicial inquiries,—a short cut in argument based on probabilit 
or on policy. It belongs primarily to the subject of “legal reasoning ; 
and in many cases it hardens into a fixed rule of substantive law, —as 
where twenty years’ adverse possession requires the inference of a lost 
grant. The facts on which the presumption is based are evidence, but 
the rule of inference does nothing more than fix the “legal equivalence of 
facts.” Thayer, Preliminary Treatise on Evidence, 317. In view of this 
the title of the second edition of Mr. Lawson’s book, “The Law of 
Presumptive Evidence,” would seem ill-phrased. A presumption may 
accomplish the result of evidence, — it cannot be styled so much proba- 
tive matter. 

But although the title be questionable Mr. Lawson’s work is a distinct 
success. The first edition aimed to set forth the law of presumptions 
under one hundred and thirty-nine rules, illustrated from decided cases 
with discussions showing the reasoning of the courts in applying a par- 
ticular rule. In this second edition the author has brought the book up 
to date with an exhaustive list of authorities. He has introduced also a 
novel feature in indicating on a side page which of the particular rules 
have been approved by courts of last resort. The subject is dealt with 
in six parts: The Presumption of Knowledge ; The Presumptions of Regu- 
larity and Innocence; the Presumptions of Continuance and Uniformity ; 
The Presumptions in the Law of Real Property; The Presumptions in 
Criminal Cases; General Rules. Unencumbered by lengthy commen- 
tary of the reasons for or against any particular rule, the book is an 
admirable working manual of ready reference. No attempt has been 
made to point out the relation of presumptions to other branches of the 
law or to choose between conflicting theories — notably on p. 255. Mr. 
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Lawson has wisely avoided extended comment as unnecessary for the 
working practitioner, choosing rather to devote the space to extracts 
from opinions and a systematic list of authorities. He has produced 
a book which is sure to be of inestimable service, if not to the be- 
ginner, to the bar and bench. j. W. 


We have also received : — 


IMPERIAL Rute 1n InpiA; being an Examination of the Principles 
proper to the Government of Dependencies. By Theodore Morison. 
Westminster: Archibald Constable & Co. 1899. pp. 147. This book 
is a brief examination of the Indian government and the progress which 
it has made toward the time when India may be self-governing. Speak- 
ing generally, the author’s conclusion is that that time is indefinitely post- 
poned because of the lack of national feeling among the nations. He 
suggests, as a means of unifying the discordant elements, the cultivation 
of a greater feeling of emotional loyalty to the personal sovereign, the 
Empress of India. His analysis of the present condition of Indian 
affairs, of a distrustful and almost disaffected population, is more con- 
vincing to the ignorant reader than his system of remedies. The book 
is careful, clear, and interesting, and the general point of view remark- 
ably sane and free from prejudice. The main interest that the book has 
to Americans at the present moment is, of course, in the comparison 
which it inevitably presents between India and our own dependencies. 
The disaffection and coolness that mark an Indian conquered people are 
not likely to be absent from the Filippinos. The suggested remedy of 
fostering loyalty to a personal sovereign is laughably inappropriate. 


A Dictionary OF WorDS AND PHRASES USED IN ANCIENT AND Mop- 
ERN Law. By Arthur English. Washington, D. C.: Washington Law 
Book Co. 1899. pp.979- This volume differs distinctly from the gen- 
eral run of law dictionaries in that it is confined strictly to definition and 
is not a law encyclopaedia. The reader looking to find an account of any 
law subject at length will be disappointed. The definitions are short 
and concise, but they are apparently careful, and the collection of words 
and phrases both ancient and modern is exceedingly extensive and well 
chosen. Such a book must necessarily from its very conciseness be 
incomplete and unsatisfactory in many respects, but it has a legitimate 
place, and should prove a useful addition to the reference library of 
either lawyer or student. A list of abbreviated titles of reports and text- 
books in the appendix gives it an added practical value which the prac- 
tising lawyer will not fail to appreciate. An error noticed in this list was 
the citation of the New England Reporter alone for the abbreviation 
N. E. Rep. and the omission of the North Eastern wig for which 
this abbreviation usually stands. 


SraTE Triats. Edited by Charles E. Lloyd. Chines Callaghan. & 
Company. 1899. pp. vi, 260. The standard edition of the State Trials 
is that of T. B. Howell, in twenty-one volumes, London: 1816. That 
great collection has always been held in the highest esteem by lawyers 
and by students of English history. The aim of the editor of the present 
series is “to place these valuable and interesting old English classics in 
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the hands of the masses.” To this end he has selected three of the State 
trials: those of Mary Queen of Scots, of Sir Walter Raleigh, and of Cap- 
tain William Kidd, — a most varied but a striking list. Moreover, he has 
condensed the standard text when it seemed to him to involve discussions 
and repetitions useless to the general reader. And furthermore, he sub- 


joins, perhaps too infrequently, annotations for the benefit of the lay 
reader. 


Tue DreyrusSrory. By Richard W. Hale. Boston: Small, Maynard, — 
& Co. 1899. pp. 68. This little book is an admirable account of the 
Dreyfus matter up to the time it came before the Court of Cassation 
which ordered the revision. The bearing of the Esterhazy and Zola 
trials is explained, the legal aspects of the case are pointed out, and 
the evidence is carefully boiled down. The book is simple and clear — 
a find for those who know the case only through the newspaper reports. 


It is understood that a second edition will deal with the later phases 
of the case. . 


AMERICAN PRACTICE Reports. Official Leading Cases in all State and 
Federal Courts, annotated and systematically arranged so as to include 
in the Table of Cases of each State its Reported, Cited, and Digested 
Practice Cases. Vol. II., Parts I. & II. Editor-in-chief, Charles A. 
Ray. Washington: Washington Law Book Co. 1899. pp. xvi, 328. 


STATUTORY AND CasE Law APPLICABLE TO PRIVATE CORPORATIONS 
UNDER THE GENERAL CORPORATION ACT OF NEW JERSEY AND CORPOR- 
ATION PRECEDENTS. Second Edition. By James B. Dill. New York: 
Baker, Voorhis & Co. 1899. pp. xxx, 364. Review will follow. 


COMMENTARIES ON THE Law OF PRIVATE CORPORATIONS. By Seymour 
D. Thompson. In Seven volumes. Vol. VII. A Supplementary Volume 
Containing Recent Decisions from 1895-1899, and also a General Index 
of the whole work. San Francisco: Bancroft-Whitney & Co. 1899. 


AMERICAN BANKRUPTCY REPORTS ANNOTATED. Reporting the Bank- 
ruptcy Decisions and Opinions in the United States of the Federal Courts, 
State Courts, and Referees in Bankruptcy. Vol. I. Edited by Wm. 
Miller Collier. Albany, N. Y.: Matthew Bender. 1899. pp. xxv, 782. 


THE GROWTH OF THE CONSTITUTION IN THE FEDERAL CONVENTION 
or 1787. By William M. Meigs. Phila.: J. B. Lippincott Co. 1900. 
pp: iv, 374. Review will follow. 


THE Civit LIABILITY FOR PERSONAL INJURIES ARISING OUT OF NEG- 
LIGENCE. Second edition. By Henry F. Buswell. Boston : Little, Brown, 
& Co. 1899. pp. cxxiii, 545. Review will follow. 


REVIEW OF THE CONSTITUTION OF THE UNITED STATES, INCLUDING 
CHANGES BY INTERPRETATION AND AMENDMENT. By W. G. Bullitt. Cin- 
cinnati: The Robert Clark Co. 1899. pp.xii,360. Review will follow. 


First STEPS IN InTERNATIONAL Law. By Sir Sherston Baker. Boston: 
Little, Brown, & Co. ; London : Kegan Paul, Trench, Triibner & Co., Lim. 
1899. pp. xxxi, 428. Review will follow. 


THe Law OF PLEADING UNDER THE CODES OF CIVIL PROCEDURE. 
Second Edition. By Edwin E. Bryant. Boston: Little, Brown, & Co. 
1899. pp. xxv, 400. Review will follow. 
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THe Law RELATING TO CHoses In ACTION. By Walter R. Warren. 
London: Sweet & Maxwell, Lim. 1899. pp. xxxix, 456. Review will 
Sollow. 


THE MassacuuseTts Law or LANDLORD AND TENANT. By Prescott F. 
Hall. Boston: George B. Reed. 1899. pp. xl, 534. Review will follow. 


QUESTIONS AND ANSWERS FOR BAR EXAMINATION REviEW. By Charles 
S. Haight and Arthur M. Marsh. New York: Baker, Voorhis & Co. 
1899. pp. xlvi, 506. Review will follow. 


LECTURES ON THE PRINCIPLES OF LOcAL GOVERNMENT. Delivered at 
the London School of Economics, Lent Term. 1897. By George Laurence 
Gomme. Westminster: Archibald Constable & Co. 1897. pp. xiv, 267. 


PropaTE REPORTS ANNOTATED, containing recent cases of general 
value decided in the courts of the several States on points of probate law. 
With notes and references. Vol. III. By Frank S. Rice. New York: 
Baker, Voorhis & Co. 1899. pp. xvi, 752. 


- Tue Nation’s AwakeENING. Essays towards a British policy. Second 
edition. By Spenser Wilkinson. Westminster: Archibald Constable & 
Co. 1897. pp. xxviii, 302. : 


THE CONSTITUTION OF THE UNITED STATES. By John Randolph Tucker. 
Edited by Henry St. George Tucker. In two volumes. Chicago: Cal- 
laghan & Co. 1899. pp. xxvili, v, to15. Review will follow. 
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